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The City of Scottsdale, Arizona, hereby submits its Comments to the Petition of 

NextG Networks of California, Inc., for a Declaratory Ruling that its Service is Not 

Commercial Mobile Radio Service. The City requests that the Commission declare that 

NextG's services are Commercial Mobile Radio Services ("CMRS") when NextG installs 

its DAS systems. If the Commission does not conclude that NextG's DAS service is 

CMRS, the City asks this Commission to recognize that NextG is not a provider of 

telecommunication services but rather only an infrastructure provider for the CMRS 

companies which actually provide telecommunication services. 

I. Introduction. 

While NextG's Petition certainly raises an issue within the purview of this 

Commission's jurisdiction, the determination of the litigation in Arizona state court does 



not absolutely depend on a declaratory ruling from this Commission.1 The question 

pending in the Arizona state court litigation involves an interpretation of state law with a 

single aspect of that law incorporating by reference federal provisions relating to 

CMRS.2 If this Commission elects to take action on NextG's petition, it mayor may not 

be determinative of the state court Iitigation.3 

Accordingly, while this Commission is carrying out its congressionally delegated 

function, it should remain true to the scope of that duty. The Commission's duty, of 

course, is not to strain the interpretation of federal law simply to accommodate a single 

company's desire to avoid paying for the use of the City of Scottsdale's rights-of-way. 

Instead, this Commission should make a thorough examination of NextG's service, 

however it is described, and apply the statutes and rules in a straightforward manner 

without regard to what litigation may be occurring in state courts. 

Toward that end, this Commission will have to initially invest a substantial effort 

just making a determination of what services NextG offers and how. As will be seen 

below, the manner in which NextG describes its services changes on a regular basis 

depending on what legal advantage it may be attempting to gain.4 This fluctuating 

In the absence of a determination by this Commission, the Arizona state court would simply make 
its own determination of whether or not NextG is a CMRS within the meaning of the FTA and this 
Commission's rules enacted thereunder. 
2 NextG originally asserted claims against the City of Scottsdale arising under §253 of the FT A. 
After realizing those claims were poorly asserted, NextG voluntarily dismissed those claims. 
3 There are a number of corollary issues being litigated in the State Court which are beyond the 
subject matter jurisdiction of this Commission. For example, the City contends that the Arizona 
Corporation Commission acted without jurisdiction in violation of state law in issuing NextG's CC&N. That 
is just one of the questions that remain to be decided by the state court. 
4 For example, NextG on numerous occasions has referred to itself as a Local Exchange Carrier, 
which is often the position it takes when seeking regulatory action from state utility commissions. 
However, as can be seen from NextG's application filed with the Arizona Corporation Commission, when 
CLEC status in Arizona would have necessitated filing a bond and providing other services, NextG was 
quick to disclaim such status. (Exhibit 1, NextG Application and Petition for Certificate of Convenience 
and Necessity to Provide Intrastate Telecommunications Services, Attachment B, Sheet No. 15.) Then, 
after obtaining a CC&N from the Arizona Commission, NextG went about representing to local 
jurisdictions that it was in fact a CLEC. (Exhibit 2, NextG Power Point Presentation to City of Glendale.) 
Another example of the fleeting nature of NextG's legal position is its refusal to make its contracts for 
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approach will likely necessitate this Commission's performing an "iflthen" analysis. 

Because NextG is so contradictory about how it purports to offer services, this 

Commission probably cannot make a straightforward determination of whether or not 

NextG is a CMRS. Instead, the Commission will need to analyze each individual 

element of the statutory definitions and, if appropriate, make a declaration based on a 

hypothetical basis of where the DAS services offered by NextG fall within the regulatory 

spectrum. 

To best achieve that end, a step-by-step examination of the various elements of 

telecommunications and the Public Switched Telephone Network ("PSTN") will prove 

valuable. First, the Commission should consider how NextG described its service 

before it was challenged by the City of Scottsdale. The description offered at that time 

fit squarely within this Commission's definition of CMRS. However, because NextG now 

describes its service differently - three different services in fact - the Commission will 

have to decide if the new description of NextG's service even constitutes a 

telecommunications service at all. Therefore, to aid the Commission's determination on 

these issues, the City of Scottsdale offers below its public comments to NextG's petition 

for declaratory ruling. 

!1 Next G's DAS Systems are either CMRS or Ordinary Equipment Not Subject 

to Regulation as Telecommunications Services. 

The heart of the question before the Commission is the application of the 

congressional definition of commercial mobile radio service ("CMRS"): 

mobile service . . . that is provided for profit and makes interconnected service 

service a matter of public record. Although NextG represented that it was a "public service company" 
under Arizona law, i.e., a company whose rates and methods are a matter of public concern, it refuses to 
make its rates and terms a matter of public record in direct violation of Arizona law. See generally, Exhibit 
3, City of Scottsdale Application for Intervention in NextG docket. 
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available (A) to the public or (8) to such classes of eligible users as to be effectively 
available to a substantial portion of the public, as specified by regulation by the 
Commission .... 

47 U.S.C.A. § 332(d)(1). This Agency has further defined CMRS in 47 C.F.R., Part 20: 

A mobile service that is: 

(a) (1) provided for profit, i.e., with the intent of receiving compensation or 
monetary gain; 

(2) An interconnected service; and 
(3) Available to the public, or to such classes of eligible users as to be 

effectively available to a substantial portion of the public; or 
(b) The functional equivalent of such a mobile service .... 

47 CFR § 20.3. NextG does not appear to debate that it makes interconnected service 

available (See, e.g., Exhibit 1, NextG Application and Petition for Certificate of Convenience 

and Necessity to Provide Intrastate Telecommunications Services, Attachment 8, Sheet No. 

15), or that it seeks to profit from its services. Thus, three questions remain for this 

Commission to resolve: 1) is NextG a mobile service; 2) are NextG's services effectively 

available to a substantial portion of the public, or 3) is NextG the functional equivalent of a 

commercial mobile service? 

A. NextG is Offering "Mobile Service." 

Mobile service is defined by Congress in 47 U.S.C.A. § 153 (27): 

The term "mobile service" means a radio communication service carried on between 
mobile stations or receivers and land stations, and by mobile stations communicating 
among themselves, and includes (A) both one-way and two-way radio 
communication services, (8) a mobile service which provides a regularly interacting 
group of base, mobile, portable, and associated control and relay stations (whether 
licensed on an individual, cooperative, or multiple basis) for private one-way or two­
way land mobile radio communications by eligible users over designated areas of 
operation ... 

(Emphasis added.)5 

5 47 U.S.C.A. § 153 (33) defines radio communication as "the transmission by radio of 
writing, signs, signals, pictures, and sounds of all kinds, including all instrumentalities, facilities, 
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1. NextG's Previous Advertising and Court Filings Describe Mobile 
Service: 

Facially, NextG's earlier statements and literature lead to the conclusion that its DAS 

systems provide mobile services. 

NextG is a facilities-based carrier's carrier that designs, permits, builds, owns, 
operates and manages Distributed Antenna System (DAS) networks that 
enhance wireless performance. NextG Networks® DAS networks balance the 
aesthetics requirements of communities and consumers with the network 
performance needs of wireless carriers. Performance improvements include 
increased voice quality, greater handling of call traffic, fewer dropped calls, 
better mobile coverage, faster file transfers, and enhanced video quality. 

(Exhibit 4, NextG Networks web pages.) As NextG describes it, the service fills in gaps left 

by traditional macro-cell towers. (Exhibit 4, NextG Networks web pages.) Following on that, 

NextG provides an advertisement on its website for providing better wireless coverage: 

Every wireless carrier has identified areas around the country where it wants to 
increase coverage, capacity, and performance. This is why every major carrier in the 
United States has worked with NextG to quickly and effectively address its network 
needs. In cases where NextG is already operating in the underserved area, the 
wireless carrier can be online in a short time. 
In areas where NextG does not yet operate, the company can rapidly create wireless 
systems that would typically take carriers years to cover using traditional towers and 
individually negotiated rooftop antenna installations. These carriers come to NextG 
for the most advanced, flexible metro area wireless systems available. 

(Exhibit 4, NextG Networks web pages (emphasis added).) And Joseph Milone, NextG's 

Director of Government Relations, submitted this description of the system under oath to a 

court of law: 

4. NextG's Telecommunications Networks are made up of a "hub" and a 
system of fiber optic cables, remote optical repeaters or "nodes" and small 
antennas attached to poles. A carrier's RF signal is received at the NextG hub 
(typically located on private property) and directed to NextG's conversion 
equipment located at the hub. NextG's conversion equipment converts the 
carrier's RF signal to an optical signal and transmits the signal across fiber 
optic cables strung on existing utility poles or installed in existing underground 

apparatus, and services (among other things, the receipt, forwarding, and delivery of 
communications) incidental to such transmission." (Emphasis added.) 
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conduit, typically in public rights-of-way. As the signal nears the location of the 
carrier's subscriber, NextG's remote conversion equipment or "node" 
(interconnected with the fiber optic cable and affixed to the utility pole) converts 
the optical signal back to an RF signal and transmits it out to the subscriber's 
handset or similar device via a small antenna (in Carlsbad, NextG intends to 
install "omni" antennas that are only 1 inch in diameter and 24 inches tall). The 
process works in reverse with respect to RF signals received at the NextG 
remote node. 

(Exhibit 5, Declaration of Joe Milone) (emphasis added).) As represented to the City of 

San Francisco, NextG's services are designed to amplify and extend wireless carriers' RF 

signals in difficult coverage areas. (Exhibit 6, NextG Letter to City of San Francisco.) A 

carrier's RF signal is received at the NextG hub and directed to NextG's conversion 

equipment. NextG converts the carrier's RF signal to an optical signal for transmission 

across fiber optic cables. As the signal nears the location of the carrier's subscriber, NextG 

converts the optical signal back to an RF signal and transmits it out to the subscriber's 

handset or similar device via a small antenna. The process works in reverse with respect to 

RF signals received at the NextG remote node. (Exhibit 5, Declaration of Joe Milone.) 

Ironically, the decision of the Arizona Corporation Commission, upon which NextG places 

heavy reliance, actually confirms Mr. Milone's conclusion that NextG is transmitting and 

receiving RF signals from mobile phone end users: 

The conversion equipment will allow NextG to accept RF traffic from the 
customer and then send bi-directional traffic transmission across the 
appropriate optical networks. At the remote end, NextG or the 
telecommunications company will provide RF-to-optical conversion equipment 
to allow bi-directional conversion between optical signals and RF signals. RF 
signals can be received and radiated at this remote node. 

(Exhibit 7, Arizona Corporation Commission Decision and Order, Findings of Fact, § 10.) 

What Mr. Milone describes, and what the Arizona Corporation Commission issued 

authorization for, is CMRS or the functional equivalent thereof. 
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2. NextG's DAS Functions the Same as CMRS. 

Even if NextG's DAS service fails on some technical element of the statutory 

definition of CMRS, this Commission's rules provide that the DAS service is to be 

designated as CMRS if it is the functional equivalent thereof.6 In that respect, a 

Committee of this Commission has already concluded that there is no reason to 

distinguish DAS from traditional wireless carriers: 

NextG explains that it provides telecommunications services to wireless 
carriers via a network architecture that uses fiber-optic cable and small 
antennas mounted in the public rights-of-way on infrastructure such as 
utility poles, street lights and traffic signal poles. NextG argues that DAS 
Nodes should not be treated as a cell site because the DAS Node does 
not include some of the features typically associated with a cell site. The 
antenna is not associated with a base station or network switching 
equipment at the DAS Node site. [citation omitted] NextG and MetroPCS 
maintain that even if the Commission does treat the DAS Node as a cell 
site this equipment should be exempt from the backup power rule because 
it is "technologically, financially, and politically infeasible" to install eight 
hours of backup power ... 
We decline to exempt DAS Nodes or other sites from the emergency 
backup power rule. Rather, we believe that to the extent these systems 
are necessary to provide communications services, they should be 
treated similarly to other types of assets that are subject to the rule. 
We note that many of the arguments made by petitioners are similar to the 
physical constraint arguments raised by other parties. As we stated 
earlier, we see no reason why LECs and CMRS providers who choose to 
place assets at locations with limited physical capacities should generally 
be excused from compliance with the rule. We realize that many providers 
have begun to use DAS and other small antenna systems as part of their 
communications networks. That fact alone, however, is far outweighed by 
the need to ensure a reliable communications network. 

IN THE MA TTER OF RECOMMENDA TlONS OF THE INDEPENDENT PANEL 

REVIEWING THE IMPACT OF HURRICANE KATRINA ON COMMUNICATIONS 

NETWORKS, 2007 WL 2903938, 14,22 F.C.C.R. 18013, 18030, 18030,22 FCC Rcd. 

6 NextG suggests that it cannot provide CMRS because it does not own a spectrum license from 
this Commission. However, this Commission's rules contain no limitation to frequency licensees only, 47 
C.F.R. § 20.1. Further, the rules expressly include unlicensed services within the scope of "mobile 
services". 47 C.F.R. § 20.7(h). 
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18013 - 18031, 22 FCC Rcd. 18013 (emphasis added); see also IN THE MATTER OF 

NATIONAL ENVIRONMENTAL POLICY ACT COMPLIANCE FOR PROPOSED 

TOWER REGISTRATIONS EFFECTS OF COMMUNICATIONS TOWERS ON 

MIGRATORY BIRDS 26 F.C.C.R. 16700, 16734 (declining to treat DAS antennas 

different than other antenna towers).? Likewise, whether it is a DAS or macro antenna, the 

end user customer (the "last mile" service) will realize no difference: 

Q. And at the Verizon base station, it's converted to a fiberoptic signal; is 
that correct? 
A. Yes, and then connected to our fiber. 
Q. Where is the demarcation point between Verizon and NextG in that 
scenario? 
A. Between the base station and the fiber. 
Q. So going back to the Pima County services, is there anything different 
about the end user's phone call in terms -- strike that. In terms of the 
actual end user wireless phone customer, is there anything different about 
the way they will use their phone, whether it be used in the Chicago model 
[backhaul] that we talked about versus the Pima County model [DAS]? 
A. From the end user, no. 

(Exhibit 8, Deposition Testimony of David Cutrer, p. 28: 15 - p. 29: 3.) NextG even 

acknowledged that it is technically feasible to substitute a macro antenna belonging to 

the CMRS carrier at the end node of NextG's DAS system. (Id. at p. 35: 1-8.) 

7 Conversely, consistent with the conclusion that NextG merely provides infrastructure rather than 
telecommunications, the antenna nodes offered by NextG may really just be signal boosters for its CMRS 
customers: 

Signal boosters [footnote: Our use of the term "signal booster" in this Public Notice is 
intended to include all manner of amplifiers, repeaters, boosters, distributed antenna 
systems, and in-building radiation systems that serve to amplify CMRS device signals, 
Part 90 device signals, or extend the coverage area of CMRS providers or Part 90 
service licensees] are devices that amplify and/or distribute wireless signals to areas with 
poor signal coverage, such as tunnels, subways, large buildings, and rural areas. When 
properly installed, these devices, which can either be fixed or mobile, can help 
consumers, wireless service providers, and public safety first responders by expanding 
the area of reliable service to unserved or weak signal areas. 

See FCC WIRELESS TELECOMMUNICATIONS BUREAU SEEKS COMMENT ON PETITIONS 
REGARDING THE USE OF SIGNAL BOOSTERS AND OTHER SIGNAL AMPLIFICATION 
TECHNIQUES USED WITH WIRELESS SERVICES, WT Docket No. 10-4, Released: January 6,2010 
(emphasis added). 
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Based on these descriptions, the conclusion that NextG offers CMRS or its functional 

equivalent is inescapable. However, after the City of Scottsdale explained this in state court 

legal briefings, NextG changed the way it described its services. If this new description of 

NextG's DAS service causes it to fail to be a CMRS, it is due to the fact that NextG is merely 

an equipment provider and not a telecommunications service provider. 

B. NextG's New Description of Its Services May Mean that It Does Not Provide 

Telecommunication Services at All. 

After the City of Scottsdale filed a brief in the Arizona state court litigation 

pointing out that NextG appeared to be offering commercial mobile radio services, 

NextG and its employees tried to change the description of the service it offers. What 

NextG now describes as its service in the Petition for Declaratory Ruling is somewhat 

misleading. NextG asks the Commission to make a declaratory ruling based on a 

comparison of itself as a "backhaul service." (NextG Petition, page 1.) In actuality, 

NextG offers at least three different types of service in different parts of the country: 1) 

"dark fiber" service; 2) "backhaul" service; and 3) "RF Transport service." The RF 

Transport service which NextG alludes to in its Petition is actually distinguishable from 

"backhaul service." These three different types of service offered by NextG and the 

changed description of its service raise a series of new questions for this Commission 

to consider. 

Dark Fiber Service: The most basic form of service NextG offers is what it terms 

as "dark fiber" service. For its dark fiber service, NextG merely makes space available 

on fiber optic lines that it owns and does not take any responsibility for transporting the 

signal: 

Q. Are you familiar with an industry term called "dark fiber"? 
A. Yes. 
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Q. What is your understanding of that term? 
A. It's a term used where people either sell or purchase the right to use a 
fiber asset, generally some number of strands of fiber, for whatever 
purpose they want to use it for. 
Q. In the case of a dark fiber, is it - strike that. Does NextG have any 
customers where it strictly provides a dark fiber service? 
A. Yes. 
Q. What areas of the country do you provide that service in? 
A. As an example, Southern California. 
Q. In the case of dark fiber service that NextG provides, does NextG at 
any point in time have responsibility or control over the signal? 
A. No. 
Q. Is that a characteristic of dark fiber service where the dark fiber 
provider never assumes control over the signal? 
A. I would say that's true. 

(Exhibit 8, Deposition Testimony of David Cutrer, p. 52: 8 - p. 53: 6.) In this most basic 

service, NextG merely leases available fiber-optic space for use as its customer sees fit 

and takes no participation in the transmission or control of the telecommunications 

signals. By NextG's own acknowledgment, this dark fiber model does not even 

constitute telecommunication services. (Exhibit 9, Deposition Testimony of Robert 

Delsman, pp. 24-25.) 

Backhaul Service8
: NextG's "backhaul service" is slightly more sophisticated 

than its basic "dark fiber" service. What NextG describes as "backhaul service" is 

exemplified by the service it offers to Verizon wireless in the Chicago, Illinois area.9 In 

this form of service, NextG provides fiber optic transport of signals from a Verizon 

macro-cell antenna to and from a Verizon Hub. (Exhibit 8, Deposition Testimony of 

David Cutrer, pp. 9-17.) NextG does not install an antenna in the backhaul form of 

service as the CMRS customer's macro-cell antenna is relied on for the propagation of 

8 This Commission has defined "Backhaul" as "[t]he telecommunications link used to transport 
traffic from a geographically distant point, such as a wireless base station, to a significant aggregation 
point in the network, such as a mobile telephone switching office or Internet peering point." 
CONNECTING AMERICA: THE NATIONAL BROADBAND PLAN 2010 WL 972375,305. 
9 Verizon's status as a CMRS is not a subject of dispute. 
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free space RF signals. (Id. at pp. 9-17.) Instead, NextG simply carries a signal back 

and forth over fiber optic lines from Verizon's base station to an interface with the Public 

Switched Telephone Network ("PSTN"). Verizon uses its macro-cell antenna to 

propagate RF signals to and from its customers. (Exhibit 8, Deposition Testimony of 

David Cutrer, p. 10:17 - p. 12:17.) 

RF Transport Service: 

NextG's third type of service adds an antenna node as an element to the fiber-

optic backhaul service. This "DAS" service is generally the type of service NextG 

described in its petition. NextG's chief technology officer, David Cutrer, draws a 

distinction between backhaul and RF transport service: 

Q. Do you draw a distinction between transport services and backhaul 
services? 
A. I draw a distinction between RF transport and backhaul. 
Q. What are the distinguishing characteristics between RF transport 
and backhaul service? 
A. A backhaul service is transport between a carrier base station and 
their switch location. RF transport is transport between a carrier base 
station and where the signal is radiated to mobile users. 

(Exhibit 8, Deposition Testimony of David Cutrer, p. 8: 21 - p. 9: 16.) NextG's DAS 

service is described by its director of implementation, Carl Cabico: 

Q. Okay. What's your basic understanding? 
A. Our customer's radio equipment is connected on one end. It 
interfaces to the DAS system. So the customers, I'll call it a hub location, 
the customer's radio equipment injects a signal into the DAS system, 
which consists of the fiberoptic cable that NextG constructs, and that 
signal is transported over NextG's fiberoptic cable to the remote end 
where that signal is remotely controlled by the customer's equipment at 
the hub, and the signal is -- goes out the antenna, and vice versa, in 
reverse direction. 
Q. What's your understanding of who NextG's customers are? 
A. NextG's customers are any perspective customers who have a 
need to use our transport services over our fiberoptic networks. 
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(Exhibit 10, Deposition testimony of Carl Cabico, p. 10: 11 - 25.) 10 Given that the basic 

function of an antenna is to transmit and receive RF signals (Exhibit 10, Deposition 

testimony of Carl Cabico, p. 12: 12 - p. 13: 10), NextG's addition of an antenna node to 

its fiber optic lines squarely raises the question of whether or not its RF Transport is a 

mobile radio service. 11 It seems axiomatic that having an antenna which functions to 

transmit and receive RF signals to and from mobile telephone customers as part of a 

system is a mobile service. In fact, David Cutrer has testified that the only significant 

difference between NextG's DAS antenna and a CMRS macro-cell antenna is size. 

(Exhibit 8, Deposition testimony of David Cutrer, p. 38: 11 - p. 39: 5.) From there, this 

Commission should be able to easily conclude that NextG's DAS system constitutes a 

mobile service. Nevertheless, NextG insists that it is not a CMRS because it does not 

"transmit" the RF signals but rather the transmission is handled by the CMRS 

customer. 12 It is not yet clear whether NextG's change in the description of its service is 

the result of a change in actual functionality of the system or simply a wordplay like the 

distinction drawn between "transport" and "transmit" by Robert Delsman of NextG: 

Q. So at the node the transmission of the signal is controlled by the 
customer? 
A. Correct. 
Q. Is the hand-off process at the same location for the reverse? 
A. Yes. 
Q. So the hand-off would occur at 8TS; is that correct? 
A. Yes. 

10 Although this Commission does not have jurisdiction over the state court litigation in Arizona, it is 
worthwhile to note that the City of Scottsdale's encroachment fee that NextG challenges therein applies to 
the antenna node or "Wireless Communication Facility" as it is defined under the City's ordinance: 
" Wireless communications facility (WCF) means a facility for the transmission and/or reception of radio 
frequency signals, including over-the-air broadcasting signals, usually consisting of antennas, equipment 
cabinet, a support structure, and/or other transmission and reception devices." Scottsdale City Code, 
Appendix B, § 3.100. 
11 The City does not believe there is any disagreement that the true fiber-optic backhaul transport 
without RF services is not a mobile radio service. 
12 This Commission will recall from the facts outlined by the City above that NextG had previously 
claimed to be transmitting the RF signals. 
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Q. So in this instance, if it's a call going to the hand-held mobile customer 
of Verizon, there will be a hand-off from Verizon to NextG at the BTS; is 
that correct? 
A. The hand-off from Verizon to NextG occurs, yes, at the BTS, at the 
demarcation point, but NextG doesn't know anything about the signal or 
where it's going. NextG is transporting the signal without interference in 
terms of change or protocol or form. 
Q. When you use the term "transporting," what is NextG doing to transport 
that signal? 
A. It's carrying the signal from the BTS to the remote node where the 
signal is propagated by the customer. 
Q. Okay. And the transport from the BTS to the remote node, is that 
different than transmitting the signal or is that synonymous? 
A. It is. 
Q. It's synonymous? 
A. No, it's different. 
Q. What's different between transporting a signal and transmitting a 
signal? 
A. Transport simply means carrying -- in our world, carrying from point A 
to point B which the customer has specified. Transmission would involve 
control of the signal itself and the ability to direct, transmit, and receive 
where that's going and to whom and under what conditions. 

(Exhibit 9, Deposition Testimony of Robert Delsman, p. 35: 2 - p. 36: 13.) Either way, if 

NextG does indeed not engage in the transmission of telecommunication signals, this 

Commission must decide a fundamental question of whether NextG is even a 

telecommunications company or rather just an infrastructure provider no different in 

status than a company that merely manufactures fiber-optic strands or a tower company 

that merely installs towers upon which CMRS providers can mount antennas.13 

1. If NextG's DAS Service Does Not Transmit Signals, It is Not a 
Telecommunications Service. 

NextG may well not be a CMRS provider, albeit for reasons different than those 

13 The conclusion that NextG is merely a provider of infrastructure rather than a telecommunications 
company appears consistent with other filings by NextG and the PCIA with this Commission. See 
Comments Of Pcia-The Wireless Infrastructure Association And The Das Forum (A Membership Section 
Of PCIA) to Wireless Bureau Request for Comments on State of Wireless Competition, WT Docket No. 
11-186. This Commission also appears to recognize distributed antenna systems as mere infrastructure 
in its discussions as well. See IN THE MATTER OF IMPLEMENTATION OF SECTION 6002(B) OF THE 
OMNIBUS BUDGET RECONCILIATION ACT OF 1993 25 F.C.C.R. 11407, 11577 (F.C.C.)-11578 
(F.C.C.), fn 757, 2010 WL 2020768, (2010). 

13 



stated in NextG's petition. In light of the new description of its DAS service offered by 

NextG, the Commission will have to revisit the statutory definitions of 

"telecommunications" and "radio communication" found in 47 U.S.C. § 153: 

The term "telecommunications" means the transmission, between or 
among points specified by the user, of information of the user's choosing, 
without change in the form or content of the information as sent and 
received. 

47 U.S.C. § 153(50) (emphasis added). And in the context of CMRS, radio 

communication is defined as: 

The term "radio communication" or "communication by radio" means the 
transmission by radio of writing, signs, signals, pictures, and sounds of all 
kinds, including all instrumentalities, facilities, apparatus, and services 
(among other things, the receipt, forwarding, and delivery of 
communications) incidental to such transmission. 

47 U.S.C.A. § 153(40) (emphasis added). The common theme among these two 

statutory definitions is the element of "transmission." Without actually transmitting 

communication signals, either "wireless" or "wired," a company is neither a 

telecommunications carrier nor a mobile service provider. 47 U.S.C. § 153(51).14 

2. NextG's New DAS Service Does Not Transmit Signals Within the 
Meaning of the FTA. 

Based on the new description it provides of its services, NextG does not appear 

to provide telecommunication services at all, especially not with respect to its 

incorporation of antennas. If NextG is not using the antennas to transmit RF signals 

(the sole purpose of an antenna), then inclusion of that equipment in the system 

appears to be the antenna equivalent of the "dark fiber" it provides in other installations, 

i.e., a "dark antenna." In fact, characterization of the NextG antenna node as mere 

14 Under §153(51), a telecommunications carrier is only treated as a carrier to the extent that it is 
engaged in providing telecommunications services. 47 U.S.C. § 332(c)(1) instructs the Commission to 
treat commercial mobile radio service as common carrier service. 
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infrastructure is consistent with the recent sworn testimony from NextG employees 

acknowledging that the antenna in the NextG system is necessary to NextG's CMRS 

customer, but not necessary to NextG: 

Q. But you've also indicated that all of the RF emissions from the antenna 
are broadcast by the customer and not NextG; is that correct? 
A. Correct. 
Q. What part of NextG's responsibility for handling the signal requires that 
antenna? 
A. The requirement of the antenna is, as I believe I said, a prerequisite for 
the ability of the customer to emit the signal that we have converted. 
Q. Correct. It's for the customer to handle that signal, right, at the antenna 
point? 
A. Correct. 

(Exhibit 9, Deposition Testimony of Robert Delsman, p. 63:25 - p. 64:11.) And Carl 

Cabico, NextG's Director of Implementation, had this to say about NextG's DAS system 

installed at Arizona State University: 

Q. Do you understand, let's take Verizon for example. Do you understand 
Verizon to be a provider of wireless services on a retail basis? 
A. From my understanding, yes, Verizon is. 
Q. And do you understand that Verizon would typically have mobile phone 
subscribers as its customers? 
A. Yes. 
Q. Is NextG's equipment designed to receive signals from Verizon's 
mobile phone customers? 
THE WITNESS: Not our company, because our equipment is the 
fiberoptic jumpers and cable. The equipment that accepts the subscriber 
service is owned by, in this case, Verizon. 

(Exhibit 10, Deposition Testimony of Carl Cabico, p. 11: 5 - 18.) Then, when asked to 

discuss NextG's DAS service which was installed for AT&T in Pima County, Arizona, 

Cabico confirmed that the antenna was necessary to the CMRS customer, not to 

NextG: 

Q. Do you have any understanding as to whether NextG is authorized by 
AT&T to have its antennas transmit those frequencies that are within 
licensed spectrum? 
THE WITNESS: For clarification, NextG isn't transmitting the signal to the 
antennas. 
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Q. Okay. 
A. AT&T is transmitting the signal through the antennas. 
Q. So is it fair to say, then, that NextG doesn't really need an antenna if it's 
not transmitting any signals to and from that antenna? 
THE WITNESS: Well, NextG doesn't need the antenna, but AT&T 
needs the antenna to transmit their signals. 
Q. So the antenna is just something NextG is putting in for the benefit of 
its customers; is that correct? 
A. Yes. 
Q. NextG just does fiberoptic transport? 
THE WITNESS: Yes. 

(Exhibit 10, Deposition Testimony of Carl Cabico, p. 35: 14 - p. 36: 12 (emphasis 

added).) Taking NextG's new description of its service at face value, NextG may well 

not be a mobile service because it does not even provide telecommunication service. If 

NextG does transmit signals as a telecommunications service, then NextG is clearly 

involved with a mobile service and the Commission will have to consider the remaining 

element of the CMRS definition - availability to the public. 

C. NextG's Service Does Not Appear to be a Common Carrier Service 

Effectively Available to the Public. 

If the conclusion is reached that NextG does provide mobile services because it is 

more than just an infrastructure provider, then the Commission will have to consider 

whether NextG's services are to such classes of eligible users as to be effectively 

available to a substantial portion of the public. 47 U.SC. § 332; 47 C.F.R. Part 20. 

Availability to the public is essentially common carrier status. In that sense, NextG's 

business activities appear to be of a private interest, not a public one. NextG's are 

directed to an exclusive class of large commercial wireless telephone carriers who 

possess frequency licenses. NextG confirms this when it states that it is a "carrier's 

carrier." (Exhibit 11, Testimony of Robert Delsman, July 27, 2006 Corporation 

Commission Hearing, Transcript, 9:13-23.) NextG has also noted that most, if not all, 
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contracts are done on an individual case basis. Id. at 11: 13-15. "Carriers' carriers" are 

not "common carriers." Virgin Islands Telephone Corp. v. FCC, 198 F.3d 921 (D.C. 

Cir. 1999). NextG is a "carrier's carrier" providing a few major industry players with 

signal boosting services on an individual case basis.15 If that truly is the extent of 

NextG's services, NextG is not a telecommunications service at all because it does not 

provide services effectively available to the public. 47 U.S.C. § 153(53). 

III. CONCLUSION: 

When an end user mobile phone subscriber places or receives a telephone call, 

a wireless radiofrequency signal is transmitted to or from an antenna through the PSTN. 

Whether that signal is transmitted through a macro-cell antenna or a DAS antenna may 

affect the speed and quality of the transmission, but not the functional result. As 

originally described, NextG's DAS service transmits wireless radiofrequency signals to 

and from mobile phone subscribers, i.e., CMRS. At a minimum, it is functionally 

equivalent to CMRS. If NextG's DAS service does not meet this Commission's test for 

CMRS, it is only because NextG is not a telecommunications provider at all. 

The City of Scottsdale respectfully requests that this Commission either declare 

that NextG's service is CMRS or its functional equivalent or, if not, recognize that NextG 

15 NextG refers to a staff memorandum of the Arizona Corporation Commission as having some 
precedential value with this Commission. This is wholly misplaced as the Arizona Corporation 
Commission does not even have any precedential value in its own state. Jennings v. Woods, 194 Ariz. 
314,327,982 P.2d 274, 287 (1999). Further, the staff memorandum misstates the law. That 
memorandum relies upon a 1975 Circuit Court Case, NARUC v. FCC. (Staff Memo, p. 8.) However, the 
NARUC case does not say that mobile service providers consist of only those with frequency licenses. 
Instead, the NARUC court identified two general types of land mobile service, one being "common carrier 
licensees" and the other being "[p]rivate services [which] apparently include all other mobile radio 
operations .... " 525 F.2d at 634 (emphasis added). More important than interpretation of the exact 
language of NARUC, however, is the fact that NARUC was decided before the current definition of mobile 
services was adopted. The current definition was first adopted by Congress in 1982, seven years after 
NARUC was decided. See An Act to Amend the Communications Act of 1934, PL 97-259, 1982 HR 3239 
§ 120 (Sept. 13, 1982). Even later, alternative definitions under 47 U.S.C. § 153(27} were added as part 
of the 1993 Omnibus Budget Reconciliation Act. 107 Stat 312,396, PL 103-66, Title VI (Aug 10, 1993). 
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is not a telecommunications service company at all, particularly with respect to its desire 

to install dark antennas in municipal rights-of-way. 

Respectfully submitted this 2nd day of April, 2012. 

City of Scottsdale, Arizona 

Br~burn, i2:e: 
Eric C. Anderson, Assistant City Attorney 
SCOTTSDALE CITY ATTORNEY'S OFFICE 
3939 North Drinkwater Boulevard 
Scottsdale, AZ 85251 
Tel. 480-312-2405 
Fax. 480-312-2548 

Counsel for City of Scottsdale 
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DANIELLE FRAPPIER 
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Re: Application and Petition fol' Certificate of Convenience and Necessity of 
NextG Networks of California, Inc., d/b/a NextG Networks West 

Dear Sir or Madam: 

Enclosed please find for filing an original and thirteen (13) copies ofthe Application and 
Petition for Certificate of Convenience and Necessity of NextG Networks of Califomia, Inc., 
d/b/a NextG Networks West ("NextG"). 

[ have also enclosed an extra copy of this letter and the application to be date stamped 
and returned to me in the enclosed, self-addressed, postage prepaid envelope. If you have any 
'questions, please call me at the above telephone number. 

Encl. 

192326JDOC 

8::21;; 
Scott Thompson 
Danielle Frappier 
Counsel for Applicant 
NextG Networks o/California, Inc., d/b/a NextG Networks West 
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(A-2) The name, address, telephone number (including area code), facsimile number (including area code), e-
mail address, and World Wide Web address (if one is available for consumer access) of the Applicant: 

Name & Address: 
NextG Networks of California, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

After July 18, 2005: 
2216 O'Toole Ave. 
San Jose, CA, 95131 
Telephone: (408) 954-1580 
Facsimile: (408) 383.~397 

Telephone: (408) 719·8510 
Facsimile: (408) 119·8650 
Email address: . 
arodriguez@nextgnetworks.net 
Web Site Address: 
http://www.nextgnetworks.netlindex2.htm 

(A-3) The d/b/a ("lIoing Business As") name if the Applicant is doing business under a name different from tllat 
listed in Item (A-2): 

Applicant will be doing business in Arizona as NextG Networks West. 

(A-4) The name, address, telephone number (including area code), facsimile number (including area code), and 
E-mail address of the Applicant's Management Contact: 

Management Contact: 
Anthony Rodriguez 
Regulatory and Contracts Specialist 
NextG Networks of California, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 ' 

After July 18, 2005: 
2216 O'Toole Ave. 
San Jose, CA, 95131 
Telephone: (408) 954-1580 
Facsimile: (408) 383-5397 

Telephone: (408) 719-8510 
Facsimile: (408) 719·8650 
Email address: 
arodriguez@nextgnetworks.net 

(A-5) The name, address, telephone number (including area code), facsimile number (including' area code), and 
E-mail address of the Applicllnt's Attorney and/or Consultant: 

Attorney: 
T. Scott Thompson 
Cole, Raywid & Braverman, LLP 
1919 Pennsylvania Ave., Suite 200 
Washington, D.C. 20006 
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ARIZONA CORPORATION COMMISSION 

Application and Petition for Certificate of Convenience and Necessity to Provide 
Intrastate Telecommunications Services 

Mail original plus 13 copies of completed application to: 

Docket Control Center 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007-2927 

Please indicate if you have current applications pending 
in Arizona as an Interexchange reseUer, AOS provider, 
or as the provider of other telecommunication services. 

Type of Service: ____ -'N~/~A"--______ _ 

Docket No.: _____ _ Date: _____ _ 

Type of Service: _____ N"-"-"/A-=--______ _ 

Docket No.: _____ _ Date: _____ _ 

For Docket Control Only: 
(Please. Stamp Here) 

Date Docketed: ________ _ 

Date Docketed: ________ _ 

A. COMPANY AND TELECOMMUNICATION SERVICE INFORMATION 

(A-l) Please indicate the type of telecommunications services that you want to provide iiI Arizona and answer 
the appropriate numbered items: 

D 
D 
D 
D n 

041/4104 

Resold Long Distance Telecommunications Services (Answer Secuons A, B). 

Resold Long Exchange Telecommunications Services (Answer Sections A, B, C). 

Facilities-Based Long Distance Telecommunications Services (Answer Sections A, B, D). 

Facilities-Based Local Exchange Telecommunications Services (Answer Sections A, B, C, D, E). 

Alternative Operator Services Telecommunications Services (Answer Sections A, B). 

Other (Please attach complete description) transport and backhaul services, to other carriers, 
Including but not limited to wireless telecommunications services providers and 
potentially to wireless information services providers; please see description of service 
provided at Attachment E 



(A-6) The name, address, telephone number (including area code), facsimile number (including area code), E-
mail address ofthe Applicant's Complaint Contact Person: 

Complaint Contact: Telephone: (408) 719·8510 
Facsimile: (408) 719·8650 
Email address: 
arodriguez@nextgnetworks.net 

Anthony Rodriguez 
Regulatory and Contracts Specialist 
NextG Networks of California, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

After July 18, 2005: 
2216 O'Toole Ave. 
San Jose, CA, 95131 
Telephone: (408) 954-1580 
Facsimile: (408) 383-5397 

(A-7) 

D 
D 
D 
[6J 

D 
(A-S) 

What type of legal entity is the Applicant? 

Sole proprietorship 

Partnership: __ Limited, __ General, __ Arizona, __ Foreign 

Limited Liability Company: __ Arizona, __ Foreign 

Corporation: __ "S", ~ "C", __ Non-profit 

Other, specify: ____________________ _ 

Please include "Attachment A": 

Attachment "A" must include the following infonnation: 

1. A copy of the Applicant's Certificate of Good Standing as a domestic or foreign corporation, LLC or 
other entity in the State of Arizona. 

2. A list of the names of all owners, partners, limited liability company managers (or if a member 
managed LLC, all members), or corporation officers and directors (specify). 

3. Indicate percentages of ownership of each person listed in A-S.2. 

(A-9) fnclude your Tariff as "Attachment B". 

Your Tariff must include the following information: 
1. Proposed Rates and Charges for each service offered (reference by Tariff page number). 
2. Tariff Maximum Rate and Prices to be charged (reference by Tariff page number). 
3. Terms and Conditions Applicable to provision of Service (reference by Tariff page number). 
4. Deposits, Advances, andlor Prepayments Applicable to provision of Services (reference by Tariff 

page number). 
5. The proposed fee that will be charged for returned checks (reference by Tariffpage number). 

Proposed Rates and Charges: Tariff Original Sheets 6 & 9 
Tariff Maximum Rate and Prices: Tariff Original Sheets 6 & 9 
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Terms and Conditions: Tariff Original Sheets 5·16 
Deposits: Tariff Original Sheets 10 & 14 (no advances or prepayments are required, unless 

otherwise provided under Individual Case Basis, special promotions or special 
construction arrangements) 

No fee will be charged for returned checks, unless otherwise provided under Individual Case 
Basis, special promotions or special construction arrangements 

(A-lO) 

[8J 

D 

Indicate the geographic market to be served: 

Statewide. (Applicant adopts statewide map of Arizona provided with this application). 
See attached copv of map 

Other. Described and provide a detailed map depicting the area. 

(A-II) Indicate if the Applicant or any of its officers, directors, partners, or managers has been or are currently 
involved in any formal or informal complaint proceedings pending before any state or federal regulatory 
commission, administrative agency, or law enforcement agency. 

Describe in detail any such involvement. Please make sure you provided the following information: 
1. States in which the Applicant has been or is involved in proceedings. . 

2. Detailed explanations of the Substance of the Complaints. 
3. Commission Orders that resolved any and all Complaints. 
4. Actions taken by the Applicant to remedy andlor prevent the Complaints from re-occurring. 

With the one exception involving the City of San Francisco described below, neither Applicant nor 
any officer, director, partner or manager of the Applicant has been or is currently involved in any 
formal or informal complaint proceeding pending before any state or federal regulatory 
commission, administrative agency, or law enforcement agency. 

On March 9, 2005, the City of San Francisco filed a "complaint" against NextG before the 
California Public Utilities Commission ("CPUC"). The City's complaint asserts, essentially, that 
NextG should not have been granted a certificate of public convenience and necessity by the 
CPUC because, the City alleges, NextG's service does not fall within the statutory categories for 
Which such certificates are granted. The City's complaint is a response to an ongoing dispute 
between NextG and the City over the fact that the City has denied NextG's ability to construct in 
the public rlghts·of-way, which violates NextG's franchise under California Public Utilities Code § 
7901 and Section 253 of the federal Communications Act. NextG filed a complaint against the City 
in federal district court on February 11,2005 In the Northern District of California (Civ 05-0658). 
NextG strenuously denies that there is any merit to the City's complaint, and Is vigorously 
opposing the complaint. In any event, the dispute between NextG and the City of San Francisco is 
not relevant to NextG's qualification to hold a certificate in Arizona. 
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.-------------- --_ .. _--_. 

I . 

A-12) Indicate if the Applicant or any of its officers, directors, partners, or managers has been or are currently 
involved in any civil or criminal investigation, or had judgments entered in any civil matter, judgments levied by 
any administrative or regulatory agency, or been convicted of any criminal acts within the last ten (10) years. 

Describe in detail any such judgments or convictions. Please make sure you provided the following 
information: 
1. States involved in the judgments andlor convictions. 
2. Reasons for the investigation andlor judgment. 
3. Copy ofthe Court order, if applicable. 

No officer, director, partner or manager of the applicant has been or is currently involved in any 
civil or criminal Investigat/on, has had any judgments entered In any civil matter, has had any 
judgments levied by any administrative or regulatory agency, or has been convicted of any 
criminal acts within the last ten (10) years. 

(A-13) Indicate if the Applicant's customers will be able to access alternative toll service providers or resellers 
via 1+101XXXX access. 

DYes IX] No 

Not applicable because applicant's service does not provide access to toll providers or resellers. 
Please refer to the service description at Attachment E for a more complete explanation of 
NextG's service. 

D 

D 

D 

D 
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Is applicant willing to post a Performance Bond? Please check appropriate box(s). 

For Long Distance Resellers, a $10.000 bond will be recommended for those resellers who collect 
advances, prepayments or deposits. 

D Yes ~ No 
If"No", continue to question (A-1S). 

For Long Distance Exchange ReseUers. a $25,000 bond will be recommended. 

D Yes ~ No 
If "No", continue to question (A-1S). 

For Facilities-Based Providers of Long Distance, A $100,000 bond will be recommended. 

D Yes ~ No 
If "No", continue to question (A-IS). 

For Facilities-Based Providers of Local Exchange, A $100,000 bond will be recommended. 

D Yes ~ No 
If"No", continue to question (A-IS). 



Note: Amounts are cumulative if the Applicant is applying for more than one type of service. 

Not applicable because applicant does not propose to provide long distance or local exchange 
services in Arizona. As a result, applicant does not believe that It is necessary for it to post a 
performance bond. Applicant is willing to discuss the matter with the Commission, however, 
should it determine that a bond may be necessary. 

(A-1S) If No to any of the above, provide the following infonnation. Clarify and explain the Applicant's deposit 
policy (reference by tariff page number). Provide a detailed explanation of why tbe applicant's superior fmancial 
position limits any risk to Arizona consumers. 

NextG believes that a bond Is not necessary due to the fact that it will be providing Its service 
only other carriers, not to individuals or small businesses. NextG's carrier customers are 
sophisticated businesses with the incentive and adequate contractual and other means to 
ensure that NextG provides its service at a high level of service quality. Moreover, NextG's 
superior financial position further ensu~es that the lack of a bond poses no risk to Ari:tona 
consumers. NextG will rely on the financial resources of its parent company, NextG Networks, 
Inc. The ample financial backing of the parent co'mpany provides an additional assurance that 
the applicant need not post a performance bond. 

NextG's deposit policy, found at Original Sheet 10 of its tariff, provides that U[d]eposlts will be 
refunded with Interest within 30 days after discontinuance of service or after 12 months of 
service, whichever comes first, except where the Customer has been delinquent in the payment 
of a bill or where the deposit has been applied to the closing bill upon discontinuance of 
service." 

(A-16) Submit copies of affidavits of publication that the Applicant has, as required, published legal notice of the 
Application in all counties where the applicant is requesting authority to provide service. 

Note: For ReseUers, the Applicant must complete and submit an Affidavit of Publication Form as Attachment "C" 
before Staff prepares and issues its report. Refer to the Commission's website for Legal Notice Material 
(Newspaper Infonnation, Sample Legal Notice and Affidavit of Publication). For Facilities-Based Service 
Providers, the Hearing Division will advise the Applicant of the date of the bearing and the publication oflegal 
notice. Do not publish legal notice or file affidavits of pUblication until you are advised to do so by the Hearing 
Division. 

Applicant will file the Affidavit of Publication after this application has been flied, as advised by 
Commission staff. 

(A-I7) Indicate if the Applicant is a switchless reseller of the type oftelecommunications services that the 
Applicant will or intends to resell in the State of Arizona: 

DYes IZ1 No 

If "Yes," provide the name ofthe company or companies whose telecommunications services the 
Applicant resells. 

(A-IS) List the States in which the Applicant has had an application approved or denied to offer 
telecommunications services similar to those that the Applicant will pr intends to offer in the State of Arizona: 
Note: If the Applicant is currently approved to provide teleconullunications services that the Applicant intends to 
provide in Arizona in less than six states, excluding Arizona, list the Public Utility Commission ("PUC") of each 
state that gi:anted the authorization. For each PUC listed provide the name of the contact person, their phone 
number, mailing address including zip code, and e-mail address. 
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Applicant's parent. through subsidiaries like the applicant, has been authorized to offer its service 
in the following states: California. District of Columbia. Florida. Georgia, Illinois, Maryland, 
Nevada, New Jersey, New York, North Carolina, Pennsylvania, Texas, Virginia and Wisconsin. It 
has not had any application to provide its service denied in any state. 

(A-19) List the States in which the Applicant currently offers telecommunications services similar to those that 
the Applicant will or intends to offer in the State of Arizona: 
Note: If the Applicant currently provides telecommunications services that the Applicant intends to provide in 
Arizona ill six or more states, excluding Arizona, list the states. If the Applicant does not currently provide 

. telecommunications services that the Applicant intends to provide in Arizona in five or less states, list the key 
personnel employed by the Applicant. Indicate each employee's name, title, position, description of their work 
experience, and years of serVice in the telecommunications services industry. 

NextG currently offers Its service in California, Georgia and Illinois. Descriptions of key personnel 
are provided In Attachment F. 

(A-20) List the names and addresses of any alternative providers of the service that are also affiliates of the 
telecommunications company, as defmed in R14-2-801. 

No affiliates of applicant provide the service NextG proposes to offer in Arizona. 

B. FINANCIAL INFORMATION 

(B-l) Indicate if the Applicant has financial statements for the two (2) mQst recent years. 

DYes [gI No 

If "No," explain why and give tl1e date on which the Applicant began operations. 

Applicant will rely on the financial resources of its parent company, NextG Networks, Inc. The 
parent, however, is a private company and Its financials are highly confidential, proprietary 
Information that are not made public. Therefore, NextG has not provided the financial Information 
req.uested at ·this time. NextG can provide such information to the Commission upon the 
execution of a non-disclosure agreement with the Commission that provides for the confidential 
treatment of its finaneials. 

NextG began offering service in California on July 21, 2004 and has continued to expand Its 
operations to other states. 

(B-2) Include "Attachment D." 

Provide the Applicant's financial infoffilation for the two (2) most recent years. 
1. A copy of the Applicant's balance sheet. 
2. A copy of the Applicant's income statement. 
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3. A copy of the Applicant's audit report. 

4. A copy of the Applicant's retained earnings balance. 
S. A copy of all related notes to the financial statements and information. 

Note: Make sure "most recent years" includes current calendar year or current year reporting period. 

Please see applicant's response to question B·1 above. 

(B-3) Indicate if the Applicant will rely on the financial resources of its Parent Company, if applicable. 

Applicant will rely on the financial resources of Its parent company, NextG Networks, Inc. 

(B-4) The Applicant must provide the following infonnation. 
1. Provide the projected total revenue expected to be generated by the provision of telecommunications 

services to Arizona customers for the first twelve months following certification, adjusted to reflect 
the maximum rates for which the Applicant requested approval. Adjusted revenues may be 
calculated as the number of units sold times the maximum charge per unit. 

2. Provide the operating expenses expected to be incurred during the first twelve months of providing 
telecommunications services to Arizona customers following certification. 

3. Provide the net book value (original cost less accumulated depreciation) of all Arizona jurisdictional 
assets expected to be used in the provision of telecommunications service to Arizona customers at the 
end of the first twelve months of operation. Assets are not limited to plant and equipment. Items 
such as office equipment and office supplies should be included in this list. 

4. If the projected value of all assefs is zero, please specifically state this in your response. 
5. If the projected fair value of the assets is different than the projected net book value, also provide the 

corresponding projected fair value amounts. 

Please see applicant's response to question B·1 above. 

C. RESOLD AND/OR FACILITIES·BASED LOCAL EXCHANGE TELECOMMUNICATIONS 
SERVICES. 

(C-l) Indicate if the Applicant has a resale agreement in operation, 

DYes C8J No 

If "Yes," please reference the resale agreement by Commission Docket Number or Commission Decision 
Number. 

Not applicable. Applicant will not provide local exchange telecommunications services. See 
service description at Attachment E. 
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D. FACILITIES-BASED LONG DISTANCE AND/OR FACILITIES BASED LOCAL EXCHANGE 
TELECOMMUNICATIONS SERVICES 

(D-1) Indicate if the Applicant is currently selling facilities-based long distance telecommunications services 
AND/OR facilities-based local exchange telecommunications services in the State of Arizona. This item applies to 
an Applicant requesting a geographic expansion oftheir CC&N: 

D Yes ~ No 

If "Yes," provide the following information. 

1. The date or approximate date that the Applicant began selling facilities-based long distance 
telecommunications services AND/OR facilities-based local exchange telecommunications services 
for the State of Arizona. 

2. Identify the types offacilities-based long distance telecommunications services AND/OR facilities­
based local exchange telecommunications services the Applicant sells in the State of Arizona. 

If"No," indicate the date when the Applicant will begin to sell facilities-based long distance 
telecommunications AND/OR facilities-based local exchange telecommunications services in the State of 
Arizona: 

Not applicable. Applicant will not provide long distance or local exchange telecommunications 
services. See service description at Attachment E. 

(D-2) Check here if you wish to adopt as your petition a statement that the service has already been classified as 
competitive by Commission Decision: 

D Decision # 64178 Resold Long Distance 

D Decision # 64178 Resold LEC 

D Decision # 64178 Facilities Based Long Distance 

D Decision # 64178 Facilities Based LEC 

Applicant hereby petitions the Commission to find that Its service is competitive because It is a 
point-to-polnt transport and backhaul private line telecommunications service leased on a long­
term basis, similar to the private line services offered on a competitive basis by other 
telecommunications providers In Arizona. See In Re Application of OnFiber Carrier Services, Inc., 
Opinion and Order, Docket No. T-03874A·03-0766 (Ariz. Corp. Comm'n June 25, 2004). A more 
detailed description of Applicant's service is provided at Attachment E. 

E. FACILITIES-BASED LOCAL EXCHANGE TELECOMMUNICATIONS SERVICES. 
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(E-1) Indicate whether the Applicant will abide by the quality of service standards that were approved by the 
Commission in Commission Decision Number 59421: 

DYes ~ No 

Not applicable. Applicant will not provide local e){change telecommunications services. See 
service description at Attachment E. 

(E-2) Indicate whether the Applicant will provide all customers with 911 and E911 service, where available, and 
will coordinate with incumbent local exchange carriers ("ILECs") and emergency service providers to provide this 
service: 

DYes lZl No 

Not applicable. Applicant will not provide local e){change telecommunications services. See 
service description at Attachment E. 
(E-3) Indicate that the Applicant's switch is "fully equal access capable" (i.e., would provide equal access to 
facilities-based long distance companies) pursuant to AAC. R14-2-1l11 (A): 

D Yes ~ No 

Not applicable. Applicant will not provide local exchange telecommunications services. See 
service description at Attachment E. 
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r------------.~--------.-..... -.... , ..... .. .. 

I certify that if the applicant is an Arizona corporation, a current copy of the Articles of 
Incorporation is on file the Arizona Corporation Commission and the applicant holds a 
Certificate of Good Standing from the Commission. If the company is a foreign corporation or 
partnership, I certify that the company has authority to transact business in Arizona. I certify that 
all appropriate city, county, and/or State agency approvals have been obtained. Upon signing of 
this application, I attest that I have read the Commission's rules and regulations relating to the 
regulations oftelecommunications services (A.A.C. Title 14, Chapter 2, Article 11) and that the 
company will abide by Arizona state law including the Arizona Corporation Commission Rules.' 
I agree that the Commission's rules apply in the event there is a conflict between those rules and 
the company's 'tariff, unless otherwise ordered by the Commission. I certifY that to the best of 
my knowledge the infonnation provided in this Applicatio a~tion is true and correct. 

(Date) J I 

John B. Georges 
(Print Name of Authorized Representative) 

ChairmanlCEOlPresident 
(Title) 

SUBSCRIBED AND SWORN to before me this I L..(~ay of (df"U a t"y ,2aD '5'"' 

My Commission Expires _.71It __ (Jl!( ___ ~7.._6lJ_1(( ___ _ 

04//4/04 



NEXTG APPLICATION AND PETITION FOR CERTIFICATE OF CONVENIENCE 
AND NECESSITY TO PROVIDE INTRASTATE TELECOMMUNICATIONS 

SERVICES 

ATTACHMENT A 

A.S(1) Please find attached a copy of NextG's Certificate of Good Standing as a foreign 
corporation in the State of Arizona. 

A-8(2) NextG Corporate Officers and Directors 

NAME 

John B. Georges 
David Cutrer 
Tom Kais 
J. Casey McGlynn 
Ronald S. Kramer 

POSITION 

Chairman/CEO/President 
Vice President/Chief Technology Officer 
Treasurer 
Secretary 
Assistant Secretary 

A-8(3) The applicant is a wholly-owned subsidiary of its parent, NextG Networks, Inc. Thus, none 
of the officers or directors listed above own any shares in the applicant. 



STATE OF ARIZONA 

Office of the 
CORPORATION COMMISSION 

CERTIFICATE OF GOOD STANDING 

~o all to whom these ~resents shall come, greeting: 

I, Brian C. MaNeil, EXecutive Secretar,y of tbe Arizona co~oration 
camndssion, do bereb.Y certify that 

'" * "'NEX'l'G NETWORKS OF CALIFORNIA, INC. It '" '" 
a foreign cor,poration organized under tbe laws of »elawdr8 did obtain 
authority to transact business in the State of Arizona on tbe 23rd day of 
December 2004. 

I further certi£.y that according to the records of the Arizona 
Corporation comnUssion, as of the date set xor~ hereunder, the said 
corporation has not bad its authority revoked for failure to comply with 
the provisions of the Arizona Business Cor,poration Act; that its most 
recent Annual Repo~t, subject to the provisions ox A.R.S. sections 
10-122, 10-123, 10-125 & 10-1622, has been delivered to the Arizo~ 
Corporation commission for fIling; and that the said cor,poration bas not 
filed an Application for Witbdrawal as of tbe date of this certificate. 

~his certificate relates only to the legal authority of the above 
named entity as ox the date issued. ~iB certi£icate is not to be 
construed as an elldorsement, recoJlllllenciat.ion, or not.ice of ap,proval of the 
entity'S condition or business activities and practices. 

IN WI'J!IWSS WIlBRlifOF, r have hereul1to set my 
hand al1d affi~ed the official seal of the 
Arizona Corporation Commission •. Done at 
phoeni~, the capital, this 1st Day ~f 
February, 2005, A. D. 

£nv/cL/:4i-/ 
~ ~I1\ 

BYt ~/~ 
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NEXTG APPLICATION AND PETITION FOR CERTIFICATE OF CONVENIENCE 
AND NECESSITY TO PROVIDE INTRASTATE TELECOMMUNICATIONS 

SERVICES 

ATTACHMENT B 

Please find the applicant's tariff attached hereto. 



NextG Networks of California, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

Tariff Schedule Applicable to 

Arizona Tariff No. 1 
Original Title Sheet 

RADIO FREQUENCY TRANSPORT AND BACKHAUL SERVICES 

of 

NEXTG NETWORKS OF CALIFORNIA, INC. D/BI A NEXTG NETWORKS WEST 

Issued by: 
Robert L. Delsman 

Tariff Manager 

Date Filed: July 1, 2005 
Effective: July 1, 2005 



NextG Networks of Califomia, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

CHECK SHEET 

AIizona Tariff No. 1 
Original Sheet No.1 

The Title Sheet and Sheets 1 through .17 inclusive of this tariff are effective as of the date shown 
at the bottom ofthe respective sheet(s). 

SHEET 
Title 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 

REVISION 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 
Original 

Issued by: 
Robert L. Delsman 

Tariff Manager 

Date Filed: July 1, 2005 
Effective: July 1, 2005 
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NextG Networks of Cali fomi a, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 
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Issued by: 
Robert L. DeIsman 

Tariff Manager 
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NextG Networks of California, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

PRELIMINARY STATEMENT 

Arizona TruiffNo. 1 
Original Sheet No.3. 

This tariff contains all effective rates, tolls, rentals, charges and classifications, together with all 
related rules and regulations, relating' and applicable to the operations of NextG Networks of 
California, mc. d/b/a NextG Networks West ("NextG" or "Company") in Arizona. 

The Company' has been authorized by the Arizona Corporation Commission ("ACC") to provide 
radio frequency transport and backhaul services to commercial mobile radio service providers 
("RF Transport Services"). 

The rates and rules contained herein are subject to change pursuant to the rules and regulations of 
the ACC. 

EXPLANATION OF SYMBOLS 

(C) To signify changed listing, rule or condition which may affect rates or charges. 

(D) To signify deleted or discontinned rate, regulation or condition. 

(J) To signify a change resulting in an increase to a Customer's bill. 

(L) To signify that material has been relocated to another tarifflocation. 

(N) To signify a new rate, regulation condition or sheet. 

(R) To signify a change resulting in a reduction to a Customer's bill. 

(T) To signify a change in text but no change to rate or charge. 

Issued by: 
Robert L. Delsman 

Tariff Manager 

Date Filed: July 1,2005 
Effective: July 1,2005 



NextG Networks of California, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

SERVICE AREA 

Arizona Tariff No. 1 
Original Sheet No.4 

The Company has been authorized by the ACC to provide its RF Transport Service throughout 
the state of Arizona. 

APPLICABILITY 

This tariff applies only for the use of the Company's RF Transport Services for communications 
between points within the State of Arizona. 

AVAILABILITY OF THE COMPANY'S TARIFF 

Complete copies of the Company's tariff are maintained at the following address: 

NextG Networks of California, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

Issued by; 
Robert t. Delsman 

Tariff Manager 

Date Filed: July 1, 2005 
Effective: July 1, 2005 



NextG Networks ofCalifomia, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

1.0 RATES AND CHARGES 

Schedule 1: RF Transport Services 

1. Application of Rates 

Arizona Tariff No. 1 
Original Sheet No.5 

RF Transport Services rates apply to service furnished to business customers. RF 
Transport Services are not available to residential customers. 

2. RF Transport Service 

A. General Service Offerings and Limitations 

RF Transport Services utilize optical technology, including multi-wavelength 
optical technology over dedicated transport facilities to provide Customers with 
links to radiate radio frequency ("RF") coverage. 

RF Transport Services connect Customer-provided wireless capacity equipment to 
Customer- or Company-provided bi:directional RF-to-optical conversion 
equipment at a hub facility. The hub facility can be Customer- or Company­
provided. The conversion equipment allows the Company to accept RF traffic 
from the Customer and then send bi-directional traffic .transmission across the 
appropriate optical networks. At the remote end, Customer- or Company­
provided RF-to-optical conversion equipment allows bi-directional conversion 
between optical signals and RF signals. RF signals can be received and radiated 
at this remote node. Hence, the Company provides optical transit services for RF 
signals. 

The furnishing of RF Transport Services requires certain physical arrangements of 
equipment and facilities of the Company and other entities and is subject to the 
availability of such equipment and facilities and the economic feasibility of 
providing such necessary equipment and facilities and the RF Transport Services. 

Issued by: 
Robert L. Delsman 

Tariff Manager 

Date Filed: July 1, 2005 
Effective: July 1, 2005 



NextG Networks of California, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

1.0 RATES AND CHARGES 

Arizona Tariff No. 1 
Original Sheet No.6 

Schedule 1: RF Transport Services (continued) 

2. RF Transport Services (continued) 

A. General Service Offerings and Limitations (continued) 

1. The specific limitations applicable to RF Transport Services are as 
follows: 

(a) All optical services are provided on single mode optical fiber. 

(b) Some optical services may be of a multi-wavelength nature. 

(c) Current wireless standards limit the distance between a hub site 
and a remote node to 20 km. 

(d) The optical loss between a hub site and a remote node must not 
exceed 18 dB. 

B. Maximum Initial Rates 

Unless otherwise provided in a contract pursuant to Rule 4 below, the Maximum 
Initial Rates for RF Transport Services are as follows: 

DESCRIPTION 

Nonrecurring connection charge 

Monthly recurring charge 

FEE PER SEGMENT 

$100,000 

$15,000 

A Segment is a one-way optical carrier between one (1) Customer hub site or 
remote node, and another Customer hub site or remote node. The optical carrier 
is a single optical wavelength. The optical fiber can carry more than one 
wavelength. 

C. Minimum Term 

The minimum service term for RF Transport Service is five (5) years. 

Issued by: 
Robert L. Delsman 

Tariff Manager 

Date Filed: July 1,2005 
Effective: July 1, 2005 



~~xt:Ne~ork: of~ruif~mi~ me. 
: 1759 South Main Street, Suite 128 

Milpitas, CA 95035 

1.0 RATES AND CHARGES 

Arizona Tariff No. 1 
Original Sheet No.7 

Schedule 2: Federal, State and Local Surcharges, Taxes and Fees 

In addition to the charges for the Company's service offerings, certain federal, state, and local 
surcharges, taxes, and fees will be passed through to Customers to the extent permitted under 
applicable law. The surcharges, taxes and fees may be modified from time to time. 

Issued by: 
Robert L. DeIsman 

Tariff Manager 

Date Filed: July 1, 2005 
Effective: July I, 2005 



NextG Networks of California, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

Rule 1 - Definitions 

Commission or ACC: 

Arizona Corporation Commission 

Company: 

2.0 RULES 

NextG Networks of California, Inc. d/b/a NextG Networks West 

Customer: 

Arizona Tariff No. 1 
Original Sheet No.8 

The person, fum, corporation or other entity that orders or uses the RF Transport Service 
and is responsible for payment of charges and compliance with the rules and regulations 
of this tariff. 

Facilities: 

Any cable, poles, conduit, carrier equipment, wire center distribution frames, central 
office switching equipment, etc., used to provide services offered under this tariff. 

Business Day: 

All days except Saturday, Sunday, New Year's Day, Memorial Day, July 4, Labor Day, 
Thanksgiving Day and Christmas Day. 

Issued by: 
Robert L. Delsman 

Tariff Manager 

Date Filed: July 1, 2005 
Effective: July 1,2005 



NextG Networks of California, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

Rule 2 - Undertaking of Company 

Arizona Tariff No. 1 
Original Sheet No.9 

The Company's RF Transport Services are furnished for the provision of 
telecommunications services originating and/or terminating in any area within the State 
of Arizona. 

The Company is a facilities-based provider of the RF Transport Service described in 
Schedule 1 to Customers for the direct transmission and reception of voice, -data, and 
other types of communications. Services are offered via the Company's facilities 
(whether owned, leased, or under contract) in combination with telecommunications 
services provided by other carriers. The Company is responsible under the terms of this 
tariff only for the services and facilities the Company provides hereunder. 

The Company's RF Transport Services are provided on a monthly basis unless otherwise 
provided, and are available twenty-four (24) hours per day, seven (7) days per week, 
subject to the availability of necessary service, equipment and facilities and the economic 
feasibility of providing such necessary service, equipment, and facilities. 

Rule 3 - Application for Service 

Service may be initiated based on a written or oral agreement between the Company and 
the customer. In either case, prior to the agreement, the customer shall be informed of all 
rates and charges for the services the customer. 

To initiate a service request, the Customer must provide the following information: the 
Customer's name; an address to which the Company shall provide service; and a billing 
address (if different). The service application does not itself bind either the Customer to 
subscribe to the service or- the Company to provide the service. 

Request for service under this Tariff will authorize the Company to conduct a credit 
search on the Customer. The Company reserves the right to refuse service on the basis of 
credit history, and to refuse further service due to late payment or nonpayment by the 
Customer. 

Rule 4 - Individual Case Basis, Special Promotions or Special Construction Contracts 

The RF Transport Service is also available on a contract basis pursuant to Individual Case 
Basis ("ICB"), special promotions or special construction arrangements. The terms and 
conditions of each contract offering are subject to the agreement of both Customer and 
Company. Such contract offerings will be made available to similarly situated Customers 
in substantially similar circumstances. The contracts will be filed in accordance with 
Commission rules. Unless otherwise stated herein, the prices, terms and conditions of 
each ICB, special promotion or special construction contract will prevail over any 
contrary provision of this tariff. -

Issued by: 
Robert L. Delsman 

Tariff Manager 

Date Filed: July 1,2005 
Effective: July 1, 2005 



I' .. 
NextG Networks of Cali fomi a, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

Rule 5 - Deposits 

Arizona Tariff No. 1 
Original Sheet No. 10 

The Company may, at its sole discretion, require a deposit as a condition to receiving 
service or additional service. The Company reserves the right to review an applicant's or 
a Customer's credit history at any time to detennine if a deposit is required. Deposit 
requirements will not be based on race, sex, creed, national origin, marital status, age, 
number of dependents or physical handicap. 

In the event the Customer fails to establish a satisfactory credit history, deposits are, a 
fonn of security that may be required from Customers to ensure payment of bills. 

Deposits shall be no greater than two-and-one-half (2.5) times the estimated maximum 
monthly bill. 

Deposits will be refunded with interest within 30 days after discontinuance of service or 
after 12 months of service, whichever comes first, except where the Customer has been 
delinquent in the payment of a bill or where the deposit has been applied to the closing 
bill upon discontinuance of service. 

Rule 6 - Notices 

A. Discontinuance of Service Notice 

1. Notice by Customers 

Customers are responsible for notifying the Company of their desire to 
discontinue service on or before the date of disconnection. Such notice 
must be in writing. 

2. Noti~e by Company 

Notices by Company to Customers to discontinue service will be provided 
in accordance with Rule 9. 

B. Rules for Company Notices 

Notices the Company sends to Customers or the Commission are deemed made 
on date of actual presentation or upon deposit, first class postage prepaid, in the 
U.S. Mail to the Customer's or the Commission's last known address. 

Rule 7 - Rendering and Payment of Bills 

A. Service is provided and billed on a monthly (30 day) basis. Months are presumed 
to have 30 days. The billing date is dependent on the billing cycle assigned to the 
Customer. 

Issued by: 
Robert L. Delsman 

Tariff Manager 

Date Filed: July 1, 2005 
Effective: July 1, 2005 
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NextG Networks of California, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

Arizona Tariff No. 1 
Original Sheet No. 11 

B. The Customer is responsible for the payment of all charges for services furnished 
to the Customer. Charges are billed monthly in advance. The Company is not 
responsible for any telephone charges that may be incurred by the Customer in 
gaining access to the Company's network. 

C. Bills are payable upon receipt and are deemed past due fifteen (15) days after 
issuance and posting of invoice. Bills not paid within sixteen (16) days after the 
date of posting are subject to a one-and-a-half percent (1.5%) late payment charge 
for the unpaid balance, or the maximum allowable under state law. The late 
payment date will be prominently displayed on the Customer's bill. 

D. Customer bills shall contain the following information: 

1. A description of the service provided, 

2. The monthly recurring and nonrecurring charges for each service 
provided, any late payment charges, any reconnection fees, and any past 
due amounts, 

3. The Company's toll-free number for billing inquiries, 

4. The amount or percentage rate of any tax passed on to the Customer, 

5. Any access or other charges imposed by order or at the direction of the 
Federal Communications Commission, and 

6. The date on which the biU becomes delinquent. 

Rule 8 - Disputed Bills 

Billing disputes should be addressed to Company's customer service organization via 
telephone to 1-866-44NEXTG (1-866-446-3984) (408) 719-8510. Customer service 
representatives are available from 8:30 AM to 5:59 PM Pacific Time. Messages may be 
left for Customer Services from 6:00 PM to 8:29 AM Pacific Time. Messages will be 
answered on the next business day, except in the event of an emergency which threatens 
customer service, in which case Customer Service Staff may be paged. The Company 
will respond to the Customer complainant with in five (5) working days regarding the 
status ofthe complaint. 

The undisputed portion of the bill must be paid in accordance with Rule 7 of this tariff. If 
the undisputed portion is not paid in accordance with Rule 7, and the Company has 
notified the customer by written notice of such delinquency and impending termination, 
the service will be subject to disconnection. 

Issued by: 
Robert L. Delsman 

Tariff Manager 

Date Filed: July 1, 2005 
Effective: July I, 2005 



NextG Networks of California, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

Arizona Tariff No. 1 
Original Sheet No. 12 

In the case of a dispute between the Customer and the Company for service furnished to 
the Customer, which cannot be settled with mutual satisfaction, the Customer can take 
the following course of action: 

A. First, the Customer may request, and the Company will perform, an in-depth 
review of the disputed amount. The undisputed portion and subsequent bills must 
be paid on a timely basis or the service may be subject to disconnection. 

B. Second, if there is still disagreement over the disputed amount after the 
investigation and review by a manager ofthe Company, the Customer may appeal 
to the Commission. 

The contact information of the utilities division of the Commission is: 

Arizona Corporation Commission 
Utilities Division 
1200 West Washington 
Phoenix, AZ 85007-2996 
- or-
400 West Congress 
Tucson, AZ 85701-1347 

Phoenix (602) 542-4251; Toll Free 1-800-222-7000 (In-State Only) 

Tucson (520) 628-6550; Toll Free 1-800-535-0148 (In~State Only) 

Email: mailmaster@cc.state.az.us 

Rule 9 - Discontinuance of Service by Company 

A. The Company may discontinue service without notice under the following 
circumstances: 

1. There exists an obvious hazard to the safety or health of the consumer, the 
general popUlation or the Company's personnel or facilities; or 

2. If the Company deems such discontinuance necessary to protect itself or 
third parties against fraud or to otherwise protect its employees, agents, 
facilities or services. 

B. The Company may discontinue service upon notice to the Customer under the 
following circumstances: 

1. Customer violation of any terms of any Company tariff andlor violation of 
the Commission's rules and regulations; or 

Issued by: 
Robert L. Delsman 

Tariff Manager 

Date Filed: July 1, 2005 
Effective: July 1, 2005 
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NextG Networks of California, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

Arizona Tariff No. 1 
Original Sheet No. 13 

2. Nonpayment of any sum due to the Company for service more than thirty 
(30) days beyond the date of the invoice for such service. In the event the 
Company terminates service for nonpayment, the Customer may be liable 
for all reasonable court costs and attorneys fees; or 

3. Customer failure to meet Company's credit and deposit requirements; or 

4. Customer failure to provide Company reasonable access to its equipment 
and property; or . 

5. Customer breach of contract for service between Company and Customer; 
or 

6. When necessary for Company to comply with an order of any 
governmental agency having jurisdiction, or any other applicable law; or 

7. Customer is engaging in any unauthorized resale of equipment or service. 

C. Where notice required, the Company will provide the following· notice of 
discoIUlection: 

1. Written notice of the pending disconnection will be rendered not less than 
five (5) days prior to the discoIUlection. Notice shall be deemed given 
upon actual presentation to the customer or upon deposit, first class 
postage prepaid, in the U.S. Mail to the Customer's last known address. 

2. The notice will contain the following information: 

(a) The Customer's name and telephone number, 

(b) The Company rules or regulations that were violated and 
explanation thereof, or the amount of the bill which Customer has 
failed to pay in accordance with Company policy, if applicable, 

(c) The date on or after which service may be terminated, and 

(d) A statement advising Customer to contact Company at a specific 
telephone number for information regarding any procedures which 
the Company may offer to work out a mutually agreeable solution 
to avoid discontinuance ofthe service. 

D. Restoration of service 

The Customer may restore service by full payment in any reasonable manner. 
There is a minimum $35.00 charge for restoration of service after disconnection; 

Issued by: 
Robert L. Delsman 

Tariff Manager 

Date Filed: July 1, 2005 
Effective: July 1,2005 
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NextG Networks of Cali fomi a, Inc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

Arizona Tariff No. 1 
Original Sheet No. 14 

if, however, the equipment necessary for service has been removed, the non~ 
recurring fee will apply. 

Rule 10 - Cancellation of Service By Customer 

Customer may cancel service by providing written notice to Company thirty (30) days 
prior to cancellation provided, however, that Customer may not cancel RF Transport 
Services prior to expiration of the initial five (5) year term except for rate increases of 
five percent (5%) over the Maximum Initial Rates . 

. Customer is responsible for charges while still connected to the Company's service and 
the payment of associated local exchange company charges, if any, for service charges. 

Any non~recoverable cost of Company expenditures shall be borne by the Customer if: 

A. The Customer orders service requiring special facilities dedicated to the 
Customer's use and then cancels the order before such service begins, before 
completion of the minimum period or before completion of some period mutually 
agreed with the Customer for the non-recoverable portions of expenditures; or 

B. Liabilities are incurred expressly on behalf of the Customer by Company and not 
fully reimbursed by installation and monthly charges; and 

C. Based on a Customer's order for service, construction has either begun or has 
been completed, but no service provided. 

Rule 11 - Credit Establishment 

Each applicant for service shall provide credit information satisfactory to the Company or 
pay a deposit. Deposits may be avoided if the applicant provides credit history 
acceptable to the Company. Credit information contained in the applicant's account 
record may include, but shall not be limited to, account established date, 
"can-be-reached" number, billing name, and location of current and previous service. 

Rule 12 - Prorating of Bills 

Any prorated bill shall use a 30-day month to calculate the pro-rata amount. Prorating 
shall apply only to recurring charges. All nonrecurring and usage charges incurred 
during the billing period shall be billed in addition to prorated amounts. 

Rule 13 - Tariff Available to the Public 

A copy of this tariff schedule will be available for public inspection in the Company's 
business office during regular business hours. 

Issued by: 
Robert L. Delsman 

Tariff Manager 

Date Filed: July 1, 2005 
Effective: July 1,2005 



NextG Networks of California, fuc. 
1759 South Main Street, Suite 128 
Milpitas, CA 95035 

Rule 14-Use of Service 

Arizona Tariff No. 1 
Original Sheet No. 15 

The Company's RF Transport Service may not be used for any unlawful purpose. 

The Company strictly prohibits use of the Company's services without. payment, 
including an avoidance of payment by the Customer by fraudulent means or devices, the 
provision of falsified calling card numbers or invalid calling card numbers to the 

. Company, or any misrepresentation of the identity of the Customer. . 

Rule 15 - Limitations of Service 

Service is offered subject to the availability of the necessary facilities andlor equipment 
and subject to the provisions of this tariff. Company reserves the right not to provide 
service to or from a location where the necessary facilities or equipment are not available. 

Company reserves the right to discontinue furnishing the service upon written notice to 
Customer, when necessitated by conditions beyond its control or when Customer is using 
the service in violation of the provisions of this tariff or in violation ofthe law. 

Title to all facilities provided by Company under these regulations remains in Company's 
name. 

Rule 16 - futerconnection 

Service furnished by Company may be interconnected with services or facilities of other 
common carriers and private systems, subject to the technical limitations established by 
Company. Any special interface of equipment or facilities necessary to achieve 
compatibility between the facilities of Company and other participating carriers shall be 
provided at the Customer's expense. 

The Customer is responsible for taking all necessary legal steps for interconnecting 
Customer-provided terminal equipment or communications equipment with Company's 
facilities. The Customer shall secure all licenses, permits, rights-of-way and other such 
arrangements necessary for interconnection. 

Rule 17 - Liability of the Company 

A. The liability of the Company for damages arising out of mistakes, omissions, 
intenuptions, delays, or errors, defects or negligence in any of the services or 
facilities furnished by the Company or by another carrier through the Company up 
to and including its Demarcation Point (as that tenn is defined in Rule 20), 
including any exchange, toll, or private line service provided, supplemental 
equipment, alphabetical directory listings and all other services, shall in no event 
exceed an amount equal to the pro rata charges to the Customer for the period . 
dwing which the services or facilities are affected by the mistake, omission, 
intenuption, delay, error, defect or negligence. fu no event shall any mistake, 

Issued by: 
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NextG Networks of Cali fomi a, Inc. 
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Milpitas, CA 95035 

Arizona Tariff No. I 
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omission, interruption, delay, error, defect or negligence in anyone service or 
facility that affects or diminishes the value of any other service result in liability 
that exceeds the total amount of the charges to the Customer for all services or 
facilities for the period affected by the mistake, omission, interruption, delay, 
error, defect or negligence. 

B. Errors in Transmitting, Receiving or Delivering Oral Messages by Telephone 

The Company shall not be liable for errors in transmitting, receiving or delivering 
oral or other messages by equipment or facilities of the Company and connecting 
utilities. 

Rule 18 - Responsibilities of the Customer 

A. The Customer is responsible for: placing any necessary service orders; complying 
with tariff terms and conditions; assuring that users comply with tariff 
regulations; and payment of charges for communications originated from the 
Customer's network. 

B. The Customer is responsible for arranging access to its premises at times mutually 
agreeable to Company and the Customer when required for installation, repair, 
maintenance, inspection or removal of equipment associated with the provision of 
Company services. 

C. The Customer is responsible for maintaining its equipment and facilities in good 
operating condition. The Customer is liable for any loss, including loss through 
theft, of any Company equipment installed at the Customer's premises. 

Rule 19 - Special Construction 

Special construction charges apply where the Company furnishes a facility or service for 
which a rate or charge is not specified in the Company's tariffs. Charges will be based on 
the costs incurred by the Company (including return) and may include: 

A. non-recurring charges; 

B. recurring charges; 

C. termination liabilities; or 

D. combinations of any of the above. 

Rule 20 - Demarcation Points 

The Company will provide facilities, equipment and services to the Demarcation Point. 
The Demarcation Point designates the end of the Company's network facilities and the 

IsslIed by: 
Robert L. Delsman 

Tariff Manager 

Date Filed: July 1, 2005 
Effective: July I, 2005 
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beginning of the Customer's network. The Company is responsible for the provisioning 
and maintenance of its facilities, equipment, and services to the Demarcation Point, 
including those located at that point. 

The Customer is responsible for the completion of services beyond the Company's 
Demarcation Point. 

CustomeNequested services beyond the Demarcation Point may be provided by the 
Company at the Customer's expense. 

Issued by; 
Robert L. Delsman 

Tariff Mal/agel' 

Date Filed: July 1, 2005 
Effective: July 1, 2005 
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NEXTG APPLICATION AND PETITION FOR CERTIFICATE OF CONVENIENCE 
AND NECESSITY TO PROVIDE INTRASTATE TELECOMMUNICATIONS 

SERVICES 

ATTACHMENT C 

Applicant will file the Affidavit of Publication after this application has been filed, as advised by 
Commission staff. 
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NEXTG APPLICATION AND PETITION FOR CERTIFICATE OF CONVENIENCE 
AND NECESSITY TO PROVIDE INTRASTATE TELECOMMUNICATIONS 

SERVICES 

ATTACHMENT E 

NextG will offer transport and backhaul services of voice and data signals, primarily for 
wireless providers. NextG's "RF Transport Services" use optical technology, including multi­
wavelength optical technology over dedicated transport facilities to provide telecommunications 
companies with more efficient transport and greater overall network service options. RF 
Transport Services connect customer-provided wireless capacity equipment to customer­
provided or NextG-provided bi-directional RF-to-optical conversion equipment at a hub 
facility. The hub facility can be customer or NextG provided. The conversion equipment will 
allow NextG to accept RF traffic from the customer and then send bi-directional traffic 
transmission across the appropriate optical networks. At the remote end, NextG or the 
telecommunications company will provide RP-to-optical conversion equipment to allow bi­
directional conversion between optical signals and RF signals. RF signals can be received and 
radiated at this remote node. NextG will offer service subject to the availability of the 
necessary facilities andlor equipment. 
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NEXTG APPLICATION AND PETITION FOR CERTIFICATE OF CONVENIENCE 
AND NECESSITY TO PROVIDE INTRASTATE TELECOMMUNICATIONS 

SERVICES 

ATTACHMENT F 

Key NextG Personnel 

John B. Georges 
Title: Chairman and Chief Executive Officer for NextG Networks, Inc. 
Number of Years: Approximately 15 years 
Type of Experience: Sale of wireless networking equipment; telecommunications contract negotiations; 
electrical eng'ineering 

David Cutrer 
Title: Chief Technology Officer for NextG Networks, Inc. 
Number of Years: Approximately 15 years 
Type of Experience: Microcellular communications networks 

Joseph M. Venl 
Title: Vice President, $ales for NextG Networks, Inc. 
Number of Years: Approximately 30 years 
Type of Experience: General management, marketing, sales and engineering for wireless companies 

Edward Gentile 
Title: Vice President, Operations for NextG Networks, Inc. 
Number of Years: Approximately 10 years 
Type of Experience: Wireless engineering management and network operations Including deployments 
of cellular, paging and microwave systems 

Robert Delsman 
Title: Vice President, Government Relations and Regulatory Affairs for NextG Networks, Inc. 
Number of Years: Approximately 9 years 
Type of Experience: Acquisition and administration of right-of-way, franchise, network real estate, and 
investor-owned utility agreements throughout the United Stales . 
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~:~ NextG is a fiber based! carrier-neutral service provider. 
Using our proprietary fiber-optic technology and fiber 
infrastructure, NextG provide wireless capacity and coverage 
solutions to the wireless carriers, including data and 
improved 911 services. 

~:~ NextG Networks' provides solid balance between citizen 
demand for wireless services and minimizing environmental 
and visual impacts of telecommunications installations. 

~:~ NextG strives to utilize existing utility infrastructure and 
has a Eole attachment agreements in place withArizona-? ':;l ~ -I 
p~ Service and Salt River Proif:'!ct., Further, NextG is also' :::t,P 
proposing using city-owned facilities (light poles) in lieu of v 

installing new utility poles. 

'\J NextG Networks Company Confidential Page 2, May 11, 2009 



.:. NextG is NOT a Wireless Service Provider, we are a Fiber 
Transport service using an RF over Fiber technology . 

• :. NextG operates under the rights granted under the Telecom Act, 
Sections 253 and 332 . 

• :. NextG Networks is a Public Utility (CLEe) granted by a 'CC&N 
(Docket T ·20377 A) from the Arizona Corporations Commission 
to provide regulated transport services to wireless 
telecommunication service providers . 

• :. NextG expects equal access to public ROW through non­
discriminatory treatment and processing in the city as other 
regulated public utilities. This includes provisions of the Arizona 
Revised Statutes § 9 .. 582, specifically related to fees and the 
Transaction Privilege Tax provisions . f.~J ~{ liwM TPT 

'lr Wi· i....".,J-' , ....... " ... , ....... " .. "-'"" ... " ....... ".,., .......... ,, .... _ ... ' ........ _ ............ -" ..................... , ......... ,,, .... ,, ... ,, ......... " .. "" ............... " ............. .. 
'11'::-, NextG Networks Company Confidential 
'q,!::;.~ 
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~:~ Fiber-optic cables to enable transport services from access 
point to customer location. 

~:+ Aerial Fiber on existing above ground utility poles (Aerial) 
+:~ Fiber placement in existing underground conduits and ducts (Lease 

Duct) 
.:. New fiber construction utilizing traditional trench and boring practices 

OR non-invasive micro-trench technology 

.:. Electronic switching/conversion equipment. 
.:. Multiplexor to convert fiber optic signal to RF signal and vice-versa 
.:~ Electric power fuse and disconnect switch 

<S-:~ Wires - coax cable and Romex electrical wire 

.:+ Antenna 
.:. Single omni-whip or dual panel configuration which allows NextG to 

interface with our customers (convert RF to optical signal) 

~-'~.t NextG Networks 
'l:\~' 

Company Confidential Page 4, May 11, 2009 
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~:~ The NextG Networks technology makes sense for any City 
and is a valuable infrastructure asset. 

~:~ Equipment is small and unobtrusive. 

~:. Makes reliable wireless services (voice, data and E911) 
available in all areas of the City, especially in areas without 
solid coverage and traditional cell installations are not 
appropriate. 

~:~ Maximizes the use of existing above ground facilities vs. 
placing new utility poles in city. 

~:~ Opportunity for city to capture revenue for use of these public 
ROWand city-owned facilities. 

~:~ Network is carrier neutral and can accommodate multiple 
operators . 

NextG Networks Company Confidential Page 6, May 11 , 2009 
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1 
SCOTTSDALE CITY ATTORNEY'S OFFICE 

2 3939 N. Drinkwater Boulevard 
Scottsdale, Arizona 85251 

3 Telephone: (480) 312-2405 
Bruce Washburn (SBN 015346) 

4 Eric C. Anderson (SBN 016114) 
legal@scottsdaleaz.gov 

5 
Attorneys for City of Scottsdale 

6 

BEFORE THE ARIZONA CORPORATION COMMISSION 
7 

8 Commissioners: 
Jeff Hatch-Miller, Chairman 

9 William A. Mundell 
Mike Gleason 

10 Kristin K. Mayes 
Bal'1'yWong 

11 
IN THE MATTER OF THE 

12 APPLICATIONOFNEXTG 
NETWORKS OF CALIFORNIA, INC., 

13 DBA NEXTG NETWORKS WEST FOR 
APPROVAL OF A CERTIFICATE OF 

14 CONVENIENCE AND NECESSITY 
FOR TRANSPORT AND BACKHAUL 

15 SERVICES TO OTHER CARRIERS, 
INCLUDING BUT NOT LIMITED TO 

16 WIRELESS TELECOMMUNICATIONS 
SERVICES PROVIDERS AND 

17 POTENTIALLY TO WIRELESS 
18 INFORMATION SERVICES 

PROVIDERS. 

19 1+--------------

Docket No. T-20377 A-05-0484 

1) APPLICATION FOR INTERVENTION 
BY CITY OF SCOTTSDALE, ARIZONA 

2) APPLICATION FOR RESCISSION, 
MODIFICATION AND/OR 
ALTERATION OF CERTIFICATE OF 
CONVENIENCE AND NECESSITY 

3) COMPLAINT BY CITY OF 
SCOTTSDALE AGAINST NEXTG 
NETWORKS 

4) REQUEST FOR HEARING 

20 The City of Scottsdale, an Arizona Municipal Corporation ("the City") hereby applies to 

21 the Commission for 1) an order pursuant to Ariz. Adm. Code § R14-3-105 allowing the City to 

22 intervene as an interested party in the above-entitled proceedings and 2) an order rescinding, 

23 modifying or altering the certificate of convenience and necessity issued by the Commission to 

7668539vl 
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2 

3 

4 

5 

6 

7 

8 

9 

NextG Networks of California, Inc. ("NextG"). The City also submits herein complaints 

against NextG for 1) failing to submit and/or disclose financial information and records as 

required by law, and 2) constructing or attempting to construct facilities without having the 

required authorization or a valid certificate of convenience and necessity. Finally, the City 

requests that the Commission set a hearing for consideration of the issues raised by the City 

herein. The applications and complaint are supported by the memorandum of points and 

authorities below and the entire docket in this matter. 

MEMORANDUM OF POINTS AND AUTHORITIES 

10 I. The City's Application to Intervene as an Interested Party. 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

This application is made because circumstances have arisen since this Commission's 

order granting a certificate of convenience and necessity ("CCN") to NextG causing the 

interests of the City of Scottsdale, and other cities and towns similarly situated in the State of 

Arizona, to be impacted. The City is a municipal corporation duly organized under the laws of 

the State of Arizona. The City has within its jurisdiction various rights-of-way and public 

utility easements. The City regulates its rights-of-way through various provisions of its 

municipal code including provisions relating to wireless communications facilities ("WCF"). 

The City currently has roughly two hundred (200) separate WCF within its rights-of-way that 

have been constructed through permits issued to various wireless communication service 

providers such as AT&T, Verizon, T-Mobile, Cricket and NewPath Networks. Each provider 

with a WCF in a right-of-way pays the City an annual fee for use of the City's property. 

On or about March 12,2009 the City received notice that NextG was seeking to install a 

7668539vl 2 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

distributed antenna system ("DAS") in the City of Scottsdale. A DAS system typically consists 

of individual wireless nodes, a base station and interconnecting fiberoptic cables. NextG's 

correspondence purported to rely on a CCN already issued in this docket as authority for 

construction. (Exhibit A.) The City responded to the initial correspondence from NextG by 

raising some initial questions regarding the service it intended to offer and raising some legal 

issues. (Exhibit B.) Along with this correspondence, the City provided NextG with an 

application for a telecommunications license for the City. However, a completed application 

was not submitted by NextG. Instead, NextG has filed a lawsuit in Maricopa County Superior 

Court against the City asserting claimed rights under the aforementioned CCN. Specifically, 

the lawsuit seeks a declaration from the superior court that the City's encroachment fees for 

WCF in its rights-of-way are proscribed by the existence of NextG's CCN. The lawsuit also 

alleges, among other things, that the City cannot question the validity of the CCN in the 

superior court proceedings. 

A. Impact to the City's Interests 

As a municipality, the City is charged with the management, maintenance and regulation 

of its rights-of-way. This includes a responsibility to its citizens to assure that the City receives 

fair and reasonable compensation for the use thereof. NextG has asserted that its possession of 

a CCN from this Commission limits the City's ability to require compensation for the use of its 

rights-of-way. The City does not agree. The City also believes that the CCN issued by this 

Commission was not proper. The City has reviewed the Commission's docket for this matter, 

as well as a transcript from the hearing before an Administrative Law Judge. (Exhibit C.) 

7668539vl 3 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

This review makes clear that the interests of the City of Scottsdale and other municipalities, 

counties, and towns in the state of Arizona are not adequately represented. Nor was the process 

sufficient to present a full understanding of the issues surrounding the issuance for what is 

claimed to be a statewide CCN. 

B. The City Should be Granted Permission to Intervene 

AZ ADC RI4-3-105 provides for intervention by interested persons upon an order from 

the Commission or presiding officer. There are material questions regarding the scope and 

extent to which NextG should have been granted a CCN, if at all. The CCN issued by this 

Commission is claimed to substantially affect the interests of the City of Scottsdale and other 

political subdivisions of the Arizona government similarly situated despite their not being 

parties to the proceedings. The interests of the public and the City of Scottsdale in relation 

thereto are not currently being represented in these proceedings. Thus, the City hereby 

requests approval from this Commission for the City to intervene as a party to these 

proceedings. 

II. The City's Application for Rescission or Modification. 

As will be outlined below, the issuance of a CCN to NextG was defective for multiple 

reasons including 1) failure to follow the procedural requirements of law, 2) lack of evidence 

to support the findings of the Commission, and 3) lack of jurisdiction of the Commission. 

These defects require rescission or, at a minimum, modification of the CCN issued to NextG. 

A. The CCN was Invalidly Issued with Respect to Scottsdale and other Municipalities. 

23 A certificate of convenience and necessity is a creature of statute. This Commission 

7668539vl 4 
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18 
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20 

21 

22 

does not have plenary power regarding CCNs. That power is reserved to the legislature. See, 

e.g., Tonto Creek Estates Homeowners Ass'n v. Arizona Corp. Comm'n, 177 Ariz. 49, 56, 864 

P.2d 1081, 1088 (App. 1993). As such, the legislature has prescribed specific procedures for 

the issuance of CCNs. See A.R.S. § 40-281 et seq. Specifically, the legislature has provided 

that municipal consent is required before a CCN can be issued for a public service corporation 

to conduct business within that municipality's boundaries: 

B. Every applicant for a certificate shall submit to the commission evidence 
required by the commission to show that the applicant has received the required 
consent, franchise or permit of the proper county, city and county, municipal or 
other public authority. 

A.R.S. § 40-282. NextG's application for a CCN and the docket in this matter are devoid of 

any evidence or indication that the City of Scottsdale has issued any franchise, license or 

permit to NextG. In fact, Scottsdale has not. 

The CCN issued by this Commission does not identify a specific area where NextG is 

authorized to operate. Instead, the Commission's order merely concludes that such services can 

be provided "within the State of Arizona." (Commission's Opinion and Order #68915, p. 7.) 

This order is legally defective. Assuming arguendo that a statewide CCN can be issued, the 

application for such a CCN would have to include evidence of the applicant having the required 

franchise, license or permit from every political subdivision in the state. A.R.S. § 40-282(B).1 

23 Alternatively, the applicant can avail itself of the provisions of A.R.S. § 40-282(D) 
which allow the Commission to issue a provisional order allowing a CCN upon submission of 
proof of such a certificate. 

7668539vl 5 



The docket record does not demonstrate that NextG had obtained a franchise, license or permit 

2 
from any jurisdiction prior to seeking its CCN. 

3 
An order of the Commission which is issued without complying with the necessary 

4 
procedural requirements is void. See Southern Pacific Transportation Co. v. Ariz. Corp. 

5 
Comm'n, 173 Ariz. 630, 845 P.2d 1125 (App. 1992); see also Walker v. De Concilli, 86 Ariz. 

6 

7 
143,3431 P.2d 933(1959). A.R.S. § 40-252 authorizes this Commission to rescind or modify a 

8 
CCN at any time. NextG's CCN should be rescinded because it is not validly issued under 

9 A.R.S. § 40-281 et seq. At a minimum, an order should be issued making the CCN provisional 

10 upon NextG obtaining the necessary franchise, license, or permit from the appropriate 

11 jurisdiction. 

The Commission does not have Jurisdiction Because NextG Provides Distributed 12 B. 

13 Antenna Services which are Mobile Services, and Regulation by the Commission is Preempted 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

by Federal Law. 

The Federal Telecommunications Act ("FTA") provides: 

3) State preemption 
(A) Notwithstanding sections 152(b) and 221 (b) of this title, no State or local 
government shall have any authority to regulate the entry of or the rates 
charged by any commercial mobile service or any private mobile service, 
except that this paragraph shall not prohibit a State from regUlating the 
other terms and conditions of commercial mobile services. 

47 V.S.C.A. § 332(c) (emphasis added). Although the FTA does allow a state to petition the 

Federal Communications Commission ("FCC") for permission to regulate mobile services, 

Arizona has not received such permission. In fact, Arizona petitioned the FCC for permission 

to regulate the entry and rates of mobile services and was denied. See In the Matter of Petition 

7668539vI 6 
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of Arizona Corporation Commission, To Extend State Authority Over Rate and Entry 

Regulation of All Commercial Mobile Radio Services and In the Matter of Implementation of 

Sections 3(n) and 332 of the Communications Act, 1995 WL 316476, 8 (F.C.C.). Thus, this 

Commission should be especially cautious that it does not overstep the federal preemption of 

the FTA when it has already been denied permission to do so. 

C. NextG is Offering "Mobile Service." 

As noted above, the Commission's authority does not extend to regulation of "mobile 

services.,,2 Mobile service is defined by Congress in 47 U.S.C.A. § 153 (27): 

The term "mobile service" means a radio communication service carried on 
between mobile stations or receivers and land stations, and by mobile stations 
communicating among themselves, and includes (A) both one-way and two-way 
radio communication services, (B) a mobile service which provides a regularly 
interacting group of base, mobile, portable, and associated control and relay 
stations (whether licensed on an individual, cooperative, or mUltiple basis) for 
private one-way or two-way land mobile radio communications by eligible users 
over designated areas of operation ... 

(Emphasis added.)3 In its application to this Commission, NextG describes its proposed 

services as: 

RF Transport Services connect Customer-provided wireless capacity equipment 
to Customer or Company-provided bi-directional RF-to-optical conversion 
equipment at a hub facility. The hub facility can be Customer- or Company-

2 Although the preemption of 47 U.S.C. § 332(c) discusses commercial mobile service and 
private mobile service, the FCC has determined that all mobile services fall into either one 
category or the other. Implementation of Sections 3(N) and 332 of the Communications Act, 
Regulatory Treatment of Mobile Services, 9 F.C.C.R. 1411 (1994) ("CMRS Order"). 
3 47 U.S.C.A. § 153 (33) defines radio communication as "the transmission by radio of 
writing, signs, signals, pictures, and sounds of all kinds, including all instrumentalities, 
facilities, apparatus, and services (among other things, the receipt, forwarding, and delivery of 
communications) incidental to such transmission." 
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provided. The conversion equipment allows the Company to accept RF [radio 
2 frequency] from the Customer and then send bi-directional traffic transmission 

across the appropriate optical networks. At the remote end, Customer- or 
3 Company-provided RF [radio frequency]-to-optical conversion equipment allows 

bi-directional conversion between optical signals and RF signals. RF signals can 
4 be received and radiated at this remote node .... 

5 (NEXTG APPLICATION AND PETITION FOR CERTIFICATE OF CONVENIENCE AND 

6 NECESSITY TO PROVIDE INTRASTATE TELECOMMUNICATIONS SERVICES, 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

ATTACHMENT B, Sheet No. 5)( emphasis added). The application also notes that it is made 

for providing "Radio Frequency Transport and Backhaul Services." And, in its proposed tariff, 

NextG defines its Distributed Antenna System ("DAS") as including "remote nodes," i.e., "land 

stations," which, among other things, convert optical signals to radio signals for transmission. 

While the ultimate receiver of this radiofrequency transmission from the "Remote Node" is 

unidentified, it is safe to assume that the transmission is sent to a mobile telephone, a.k.a. 

"mobile station" or "receiver.,,4 The "remote nodes" are the portion of NextG's DAS system 

which fall squarely within the City's WCF ordinances. 

NextG's apparent lack of a radio frequency license from the FCC does not change the 

result.5 NextG is functionally acting as an arm for the Commercial Mobile Radio Service 

("CMRS") providers with whom it enters long term leases for distributed antenna nodes. In 

connection with proposed rulemaking which requires each cell site to have backup power, an 

4 It is also noteworthy that the nodes used by NextG for transmitting and receiving the 
radio communications are the only service for which a rate is prescribed in the proposed tariff. 
(NextG Tariff, Sheet 6.) 
5 However, the Commission must certainly question how NextG can be a "common 
carrier" and a "public service company" when the primary customers it serves are large 
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FCC Committee has also determined that there is no reason to distinguish DAS from 

traditional wireless carriers: 

NextG explains that it provides telecommunications services to wireless carriers 
via a network architecture that uses fiber-optic cable and small antennas mounted 
in the public rights-of-way on infrastructure such as utility poles, street lights and 
traffic signal poles. NextG argues that DAS Nodes should 110t be treated as a 
cell site because the DAS Node does not include some of the features typically 
associated with a cell site. The antenna is not associated with a base station or 
network switching equipment at the DAS Node site. [citation omitted] NextG and 
MetroPCS maintain that even if the Commission does treat the DAS Node as a 
cell site this equipment should be exempt from the backup power rule because it 
is "technologically, financially, and politically infeasible" to install eight hours of 
backup power ... 
We decline to exempt DAS Nodes or other sites from the emergency backup 
power rule. Rather, we believe that to the extent these systems are necessary to 
provide communications services, they should be treated similarly to other 
types of assets that are subject to the rule. We note that many of the arguments 
made by petitioners are similar to the physical constraint arguments raised by 
other parties. As we stated earlier, we see no reason why LECs and CMRS 
providers who choose to place assets at locations with limited physical capacities 
should generally be excused from compliance with the rule. We realize that many 
providers have begun to use DAS and other small antenna systems as part oftheir 
communications networks. That fact alone, however, is far outweighed by the 
need to ensure a reliable communications network. 

IN THE MATTER OF RECOMMENDATIONS OF THE INDEPENDENT PANEL 

REVIEWING THE IMPACT OF HURRICANE KATRINA ON COMMUNICATIONS 

NETWORKS, 2007 WL 2903938, 14,22 F.C.C.R. 18013, 18030, 18030,22 FCC Rcd. 18013 -

18031, 22 FCC Rcd. 180 13 (emphasis added). In reality, the remote nodes offered by NextG 

are really just signal boosters for its CMRS customers: 

Signal boosters [footnote: Our use of the term "signal booster" in this Public 
Notice is intended to include all manner of amplifiers, repeaters, boosters, 

commercial mobile radio service providers who hold multi-million dollar FCC frequency 
licenses. 
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14 

15 

16 

distributed antenna systems, and in-building radiation systems that serve to 
amplify CMRS device signals, Part 90 device signals, or extend the coverage area 
of CMRS providers or Part 90 service licensees] are devices that amplify and/or 
distribute wireless signals to areas with poor signal coverage, such as tunnels, 
subways, large buildings, and rural areas. When properly installed, these devices, 
which can either be fixed or mobile, can help consumers, wireless service 
providers, and public safety first responders by expanding the area of reliable 
service to unserved or weak signal areas 

See FCC WIRELESS TELECOMMUNICATIONS BUREAU SEEKS COMMENT ON 

PETITIONS REGARDING THE USE OF SIGNAL BOOSTERS AND OTHER SIGNAL 

AMPLIFICATION TECHNIQUES USED WITH WIRELESS SERVICES, WT Docket No. 

10-4, Released: JanualY 6,2010 (emphasis added). The very nature of a CCN is this 

Commission's regulation of the rates and the market entry of the company so seeking. 

However, regulation of the rates and market entry of mobile services such as NextG by this 

Commission is preempted by federal law. Thus, the Commission should have declined to 

exercise jurisdiction over NextG or at least except from its regulation those portions of 

NextG's service which involve provision of mobile radio services.6 

D. NextG is not a Public Service Company because it is not a Common Carrier and There 

17 is no Public Interest in Regulating its Business Activities. 

18 The jurisdiction of this Commission is derived from the Arizona Constitution. Ariz. 

19 

20 

21 

22 

23 

6 The City recognizes that the Commission may have issued a CCN to one or more 
competitors of NextG who also provide DAS services. While the City agrees that competitors 
should be treated fairly and equally by this Commission, the proper remedy when a public body 
acts in excess of its jurisdiction is to rescind the acts which were taken in excess of that 
jurisdiction, not perpetuate them further. Accordingly, A.R.S. § 40-252 vests this Commission 
with the power to rescind, amend, or alter any previous order made by it. 

7668539v1 10 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Const., Article XV, Section 2 provides: 

All corporations other than municipal engaged in furnishing gas, oil, or electricity 
for light, fuel, or power; or in furnishing water for irrigation, fire protection, or 
other public purposes; or in furnishing, for profit, hot or cold air or steam for 
heating or cooling purposes; or engaged in collecting, transporting, treating, 
purifying and disposing of sewage through a system, for profit; or in 
transmitting messages or furnishing public telegraph or telephone service, 
and all corporations other than municipal, operating as common carriers, shall be 
deemed public service corporations. 

(Emphasis added.) And Ariz. Const., Article XV Section 10 provides: 

Railways heretofore constructed, or that may hereafter be constructed, in this 
State, are hereby declared public highways and all railroads are declared to be 
common carriers and subject to control by law. All electric, transmission, 
telegraph, telephone~ or pipeline corporations, for the transportation of 
electricity, messages, water, oil, or other property for profit, are declared to 
be common carriers and subject to control by law. 

(Emphasis added.) On its face, these constitutional provisions appear to be all-encompassing. 

However, the Arizona courts have determined that not all companies ~ngaged in these 

activities are public service companies. To be within the Commission's jurisdiction, a 

company must engage in business activities which are a matter of public concern: 

A corporation falling within the definition of "public service corporation" is 
subject to the jurisdiction of the Arizona Corporation Commission. General 
Alarm, Inc. v. Underdown, 76 Ariz. 235,238,262 P.2d 671,672 (1953); A.R.S. § 
40-202 (1985) .... 
Although Trico Electric Cooperative v. Corporation Commission, 86 Ariz. 27, 
339 P.2d 1046 (1959), applied this definition literally, our supreme court has 
held more recently that meeting the literal textual definition is insufficient. 
In Arizona Corporation Commission v. Nicholson, the supreme court stated: 
"To be a public service corporation, its business and activity must be such as 
to make its rates, charges, and methods of operations a matter of public 
concern .... 
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(Emphasis added.) Southwest Gas Corp. v. Arizona CO/po Comm'n, 169 Ariz. 279, 285-287, 

818 P.2d 714, 720-22 (App. 1991). The issue is not whether the public may have some general 

interest in the services which the company provides; rather, the question is whether or not the 

business and activity of the company are such that its rates, charges, and methods of operation 

are a matter of public concern. Arizona Corporation Commission v. Nicholson, 119 Ariz. 

257, 259, 580 P.2d 718, 720 (1978). The record in this matter demonstrates that neither the 

rates, charges, nor methods of operation of NextG are a matter of public concern sufficient to 

warrant regulation by this Commission. To guide the analysis, the courts have set fOlih eight 

important factors: 

(1) What the corporation actually does. 
(2) A dedication to public use. 
(3) Articles of incorporation, authorization, and purposes. 
(4) Dealing with the service of a commodity in which the public has been generally 
held to have an interest. 
(5) Monopolizing or intending to monopolize the territory with a public service 
commodity. 
(6) Acceptance of substantially all requests for service. 
(7) Service under contracts and reserving the right to discriminate is not always 
controlling. 
(8) Actual or potential competition with other corporations whose business is clothed 
with public interest. 

See, e.g., Gas Service Co. v. Sel'v-Yu Cooperative, 70 Ariz. 235, 237-38, 219 P.2d 324, 325-36 

(1956). To begin the analysis, it is useful for the Commission to look at a key factor -- that 

NextG's customers are not individual consumers but rather large, sophisticated customers 

which are not in need of Commission protection. Our Supreme COUli has recognized that the 

purpose of regulation by the Commission is to protect public consumers from excessive and 

discriminatory rates and inferior service: 
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The purposes of regulation are to preserve and promote those services which are 
2 indispensable to large segments of our population, and to prevent excessive and 

discriminatory rates and inferior service where the nature of the facilities used in 
3 providing the service and the disparity in the relative bargaining power of a utility 

ratepayer are such as to prevent the ratepayer from demanding a high level of 
4 service at a fair price without the assistance of governmental intervention in his 

behalf. 
5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Petro/ane-Arizona Gas Service v. Arizona COIporation Commission, 119 Ariz. 257,259, 580 

P.2d 718, 720 (1978)(quoting In Re Geldbach Petroleum Co,) 56 P.U.RJd 207 (Mo. 1964)). 

In light of that standard, this Commission must determine if regulation of NextG's rates, 

charges or methods of operation is in the public interest in a market where the customers have 

more power than the company. Here, NextG does not serve the general public; instead, it does 

business with major wireless carriers on an individual contract basis. (Testimony of Robert 

Delsman, July 27,2006 Hearing, 9:15-11:15.) In a marketplace dominated by the Customer, it 

seemingly goes without saying that regulation is unnecessary. 

E. NextG and the Other DAS Providers Applying to this Commission for CCNs Really 

Seek Only IllUSOlY Regulation from this Commission. 

Turning to the nature of the DAS business, NextG and other DAS providers seemingly 

have this Commission engaged in a complex game of "cat and mouse." Essentially, they seek a 

CCN from this Commission which they apparently believe provides them some competitive 

advantage in the marketplace, but they balk at any real regulation by this Commission.7 Nor is 

7 NextG can do business without a CCN. Although the City does require a CCN for a 
"telecommunications license" in Scottsdale, that is not the exclusive way for a provider to 
access the City's right-of-way. In fact, the City currently has approximately 200 wireless 
communication facilities in its right-of-way and none of the respective owners have a 
telecommunications license with the <?ity. Further, the City also enters agreements allowing 
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there any reference in the statutes or rules to a class of service known as "transport and 

backhaul services. ,,8 

Ironically, this Commission's internet information site seemingly classifies DAS 

providers under the category of a Competitive Local Exchange Carrier ("CLEC"). Facially, 

this may make sense because CLEC is a recognized class of service and the DAS providers 

make numerous references to being in competition with CLECs authorized by this 

Commission. However, this is nothing more than part of the "cat and mouse" game the DAS 

providers are playing with this Commission. 

CLEC status is recognized by this Commission's rules. See Ariz. Adm. Code, Title 14, 

Chapter 2, Articles 5 and 11. However, NextG's application for a CCN is facially invalid 

under those rules. NextG has not identified the actual number of customers within the service 

area or the estimated number of customers to be served within the first five years of operation 

as required by R14-2-502(A)(1)(g). Nor has it explained how it will provide local dial tone 

service like CLECs do and how it will comply with the interconnection requirements ofR14-2-

1111 and -1112. This is probably because NextG expressly disclaims being a CLEC despite 

comparing itself to that status. See NextG Application for CC&N, Section A-14 ("[Bond] 

[n Jot applicable because applicant does not propose to provide long distance or local exchange 

services in Arizona."). If the DAS providers are truly competing with actual CLECs for 

for conduit andlor optical fiber in the right-of-way with providers who do not have a 
telecommunications license. 
8 In its application to this Commission, NextG declined to check any of the standard 
boxes for recognized services by this Commission including the box for "'Facilities-Based' 
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business, the Commission's treatment of the DAS providers is patently unfair for the CLEC 

providers. The CLECs have to comply with actual regulations and responsibilities imposed by 

the Commission, while the DAS providers are simply seeking the benefits of a CCN while not 

accepting the burdens ofregulation associated therewith.9 

This fact is exemplified by the failure of the DAS providers to comply with the 

Commission's rules regarding contribution to the Universal Service Fund. Ariz. Adm. Code, 

Title 14, Chapter 2, Article 12. In particular, RI4-2-1210(B) requires that: 

[a]ny telecommunications provider, which begins providing telecommunications 
service after the effective date of this Article shall, within 30 days of beginning to 
provide intrastate service in Arizona, provide a letter to the Administrator 
acknowledging that provider's obligation under this Article to make monthly 
payments for the local and/or toll portion, as appropriate, of the AUSF 
contribution in accordance with this Article."lo 

ExteNet, another DAS provider, has engaged in similar regulatory dodging with this 

Commission. Docket No. T-20597A-08-0320. In its Response to the Staffs First Set of Data 

Requests, ExteNet informed the Commission that it does not even intend to have a customer 

service center in the State. Later, when asked to explain why its rates were competitive in 

Local Exchange Telecommunications Services." Instead, NextG simply checked the box for 
"Other" and made up its own category of service. (NextG Application, p.l, Section A.) 
9 An examination of NextG's docket, T-20377 A-05-0484, indicates that the Commission 
has no apparent interest in regulating the DAS providers anyway. NextG was issued a CCN by 
order of this Commission on August 29,2006 and then filed its tariff in October, 2006. Since 
that time, there has been no activity in the docket, no annual reports, no regulation, and the 
Commission has decided to close its file despite NextG's continuing to do business. (August 5, 
2008 Compliance Memorandum.) 
10 47 U.S.C.A. § 254(f) provides that "[e]very telecommunications carrier that provides 
intrastate telecommunications services shall contribute, on an equitable and nondiscriminatory 
basis, in a manner determined by the State to the preservation and advancement of universal 
service in that State." 
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1 
comparison to competitors, ExteNet asserted, "Within ExteNet's industry, services are highly 

2 
customized in ICB [Individual Contract Basis] contracts, so there is no standard method for 

3 
charging for individual services." It then noted, "ExteNet negotiates ICB contracts for all its 

4 
telecommunications services." In its response to ACC staff inquiries, NextG was also quick to 

5 
point out that "[t]he vast majority of [NextG]'s customers, therefore, negotiate individual case 

6 

7 
basis contracts ... " Docket No. T~20377A~05~0484. NextG also made sure to point out to the 

8 
Commission that its "customers are sophisticated carriers and communications companies 

9 experienced in negotiating charges and other contract terms ... " 

10 F. Applying the Sel'v-Yu Factors Leads to the Conclusion that the Regulation of NextG's 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Business is not Clothed with Public Interest. 

Returning to the factors announced in Serv-Yu, it is clear that NextG's business activities 

are of a private interest, not a public one. While NextG's articles of organization are a neutral 

consideration, the other factors do not support issuing a CCN. What NextG actually does is 

provide Distributed Antenna Systems for commercial mobile radio services. The nature of its 

business is fully analyzed above. There is no evidence that these services are dedicated to 

public use; instead, they are dedicated to use by an exclusive class of large commercial wireless 

telephone carriers who possess multi~million dollar FCC frequency licenses. 11 The public use 

11 One DAS provider has expressed concern that it may not be able to sell excess fiber 
capacity which it may have from installation of its DAS systems to large businesses or schools. 
There is no evidence that excess capacity could not be sold without a CCN and Arizona courts 
have made clear that Commission jurisdiction does not necessarily extend beyond those 
functions of a public utility which are essential to its public service anyway. See, e.g., 
Mountain States Tel. and Tel. Co. v. Arizona Corp. Commission, 132 Ariz. 109, 115, 644 
P.2d 263, 269 CAppo 1982)("It is clear both under prior Arizona decisions and the decisions of 

7668539vl 16 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

factor also fails. Southwest Transmission Co-op., Inc. v. Arizona Corp. Comm'lI, noted that 

dedication to public use is a key consideration: 

The purposes of regulation are to preserve those services indispensable to the 
population and to ensure adequate service at fair rates where the disparity in 
bargaining power between the service provider and the utility ratepayer is such 
that government intervention on behalf of the ratepayer is necessmy. Sw. Gas, 
169 Ariz. at 286,818 P.2d at 721 (citing Petro lane-Ariz. Gas Servo v. Ariz. Corp. 
Comm'n, 119 Ariz. 257, 259, 580 P.2d 718, 720 (1978)). Competition is the 
general rule. Gen. Alarm, 76 Ariz. at 238, 262 P.2d at 672. However, when an 
entity dedicates private property to a use in which the public has an interest, 
it grants the public an interest in that use and must submit to regulation for 
the public good. Ariz. Corp. Comm'n V. Nicholson, 108 Ariz. 317, 320, 497 P.2d 
815, 818 (1972). The right to public protection then outweighs the right of 
competition. Gen. Alarm, 76 Ariz. at 238,262 P.2d at 672. 

213 Ariz. 427, 432, 142 P.3d 1240, 1245 (App. 2006)(emphasis added). Thus, dedication of 

private property to public use appears to be the essence of a "public service company." NextG 

has not designated any of its private property for public use. 

While NextG does generally deal with telecommunications, the commodity which it 

offers -- DAS -- is not one to be generally of a public interest. As made clear, its services are 

dedicated to large, sophisticated wireless telephone carriers who are quite capable of ensuring 

that they protect themselves without assistance from the Commission. The next two factors, 

acceptance of substantially all requests for service and service under individual contracts, 

essentially contemplate an analysis of whether or not the company is a "common carrier." 

other states that a public utility may provide services which are not imbued with a public 
interest and thus may not be subject to Commission regulations."). 
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NextG is not a common carrier. And while that is not always controlling, here it is persuasive 

because of the lack of any other indication of a need for regulation. 12 

NextG confirms this when it states that it is a "carrier's carrier." (Testimony of Robert 

Delsman, July 27, 2006 Transcript, 9:13-23.) NextG has also noted that most, if not all, 

contracts are done on an individual case basis. Id. at 11:13-15. "Carriers' carriers" are not 

"common carriers." The case of Virgin Islands Telephone Corp. v. FCC, 198 F.3d 921 (D.C. 

Cir. 1999), is instructive. In Virgin Islands Telephone, AT&T contracted with a subsidiary, 

ATT-SSI, to install underwater fiber optic cable between the U.S. mainland and Virgin Islands. 

The FCC classified ATT-SSI as a non-common carrier and a competing carrier challenged the 

classification. 13 In reviewing the FCC decision, the D.C. Circuit upheld the classification as a 

non-common carrier noting that 1) ATT-SSI did not sell its capacity directly to the public, and 

2) ATT-SSI engaged in individual price negotiations with customers on price and terms 

depending on needs, duration of contract, and technical specifications. Thus, the court held 

that a company will not be a common carrier where its practice is to make individualized 

decisions in particular cases whether and on what terms to serve. Here, such individualized 

decisions are the mainstays of NextG's business model. The Virgin Islands Telephone court 

also declined to look to the customer's customers to determine common carrier status. 198 

F.3d at 926-30. Similarly, in Southwest Gas Corp. v. Arizona CO/po Com'n, this Commission 

12 The court in American Cable Tel. v. Ariz. Public Service Co., 143 Ariz. 273, 693 P.2d 
928 (App. 1983), noted that for a message transmitting company to be a public service 
company it must be a common carrier. 
I3 The classification as a non-common carrier allowed ATT -SSI to avoid various 
regulations and requirements imposed by the FCC upon common carriers. 
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1 
declined to treat a wholesaler of natural gas as a public service corporation in pali because of 

2 
its limited base of approximately ten customers. 169 Ariz. 279, 285-287,818 P.2d 714, 720-22 

3 
(App.1991). NextG is a "carrier's carrier" providing a few major industry players with signal 

4 
boosting services on an individual case basis. It is not a common carrier. 14 

5 
The final factor for consideration is whether or not there is potential competition with 

6 

7 
other companies whose business is clothed with public interest. This also fails. Although 

8 
NextG suggests that it may compete with CLECs, it expressly does not offer local exchange 

9 service. And, there is no evidence in the record of the docket to suggest that CLECs are 

10 offering distributed antenna systems to the major wireless carriers in competition with NextG 

11 or any other DAS providers. 

12 When the Serv-Yu factors are considered, NextG's claim that it is a public service 

13 company fails on all counts. There is no evidence to suppOli the conclusion that the public has 

14 an interest in the regulation ofNextG's business. 

15 
III. The City's Complaint Against NextG's Business Activities. 

16 
A. NextG has not Made Available its Financial Records and Contracts as Required by Law. 

17 
A.R.S. § 40-365 provides: 

18 
Under rules and regulations the commission prescribes, every public service 

19 corporation shall file with the commission, and shall print and keep open to 

20 

21 

22 

23 

14 NextG may rely upon Southwest Transmission Co-op., Inc. v. Arizona Corp. Com'l1, 
but this is misplaced. Although the cooperative that was found to be a public utility did not sell 
directly to customers, it was a cooperative formed by members who did. Further, the 
cooperative was already subject to regulation under federal law. Thus, on those facts, which do 
not exist in NextG's case, a public utility was found. 213 Ariz. 427, 429, 142 PJd 1240, 
1242 (App. 2006). 
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public inspection, schedules showing all rates, tolls, rentals, charges and 
2 classifications to be collected or enforced, together with all rules, regulations, 

contracts, privileges and facilities which in any manner affect or relate to 
3 rates, tolls, rentals, classifications or service. The commission may, from time 

to time, approve or fix rates, tolls, rentals or charges in excess of or less than 
4 those shown by the schedules. The commission may, from time to time, 

determine and prescribe by order such changes in the form of the schedules as it 
5 finds expedient, and modifY the requirements of any of its orders, rules, or 

regulations. 
6 

7 
(Emphasis added.) In the litigation mentioned above, the City has requested financial records 

8 
and customer contracts, but NextG has refused to provide them. This is a clear violation of the 

9 statute. 15 NextG should be ordered to file all of its contracts with this Commission and provide 

10 a copy of the requested information to the City. 

11 B. NextG is Misrepresenting the Nature of its Business. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

In its letter to the City of Scottsdale, NextG specifically claimed that it did not provide 

wireless services. (Exhibit A.) . NextG appears to routinely make this assertion because of its 

recognition that the fact that it seeks to install wireless communication facilities undermines its 

position with this Commission due to the preemption of 47 U.S.C. § 332. However, when 

convenient for its own purposes, NextG does not hesitate to claim rights under the very statute 

it claims does not apply to NextG's business. (See NextG Letter to City of Glendale asserting 

15 The City is aware that the Commission Rules suggest that such information may be 
withheld. Ariz. Adm. Code § RI4-2-1115. However, in light of the clear mandate of the 
statute, the Commission is without authority to enact contradictory rules. See e.g., Arizona 
State Rd. of Regents ex reI. Arizona State University v. Arizona State Personnel Rd., 195 
Ariz. 173, 175,985 P.2d 1032, 1034 (1999); Phelps Dodge COlp. v. Arizona Elec. Power Co­
op., Inc., 207 Ariz. 95, 111-112,83 PJd 573,589 - 590 (App. 2004). 
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rights under an FCC Ruling regarding wireless siting applications, Exhibit D.)16 NextG has 

made similar misrepresentations in its business dealings claiming it is actually a local exchange 

carrier. (Exhibit E, NexG Power Point Presentation to City of Glendale.) 

IV. CONCLUSION. 

The City should be granted permission to intervene in this docket. Proceedings have 

already occurred which NextG claims affect the City's rights, but the City was never provided 

notice or made a party to the proceedings. In addition, the CCN already issued to NextG is 

void for failure to obtain the City's consent to NextG conducting operations within the City. 

This Commission also lacks jurisdiction over NextG's services because it is preempted by 

federal law. NextG offers distributed antenna systems to customers who are primarily wireless 

telephone carriers, such as AT&T. These services involve the transmission and receipt of 

radiofrequency signals and meet the definition of mobile services. Thus, this Commission is 

preempted by 47 U.S.C. § 332(c) from exercising jurisdiction -- at least to the extent of the 

wireless services provided by NextG. Even if jurisdiction is not preempted by federal law, this 

Commission should decline to regulate because NextG's business activities are not clothed 

with a public interest to make them a public service company. To the contrary, NextG's 

16 The FCC Ruling in question established timeframes under which municipalities had to 
act upon applications for permits to install wireless communication facilities. See IN THE 
MATTER OF PETITION FOR DECLARATORY RULING TO CLARIFY PROVISIONS 
OF SECTION 332(C)(7)(B) TO ENSURE TIMELY SITING REVIEW AND TO 
PREEMPT UNDER SECTION 253 STATE AND LOCAL ORDINANCES THAT 
CLASSIFY ALL WIRELESS SITING PROPOSALS AS REQUIRING A VARIANCE, 24 
F.C.C.R. 13994, 13994 (Nov., 2009). 
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services are offered primarily on an individual case basis to a small market of large 

commercial wireless providers in a marketplace where the customers have more power than 

the providers. 

The City respectfully requests that this Commission: 1) grant the City leave to intervene 

in these proceedings, 2) schedule a hearing to determine if NextG's CCN should be rescinded, 

modified or altered in accordance with A.R.S. § 40-252 and 3) order NextG to disclose 

financial records and contracts in accordance with A.R.S. § 40-365. 
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NextG Networks 8000 Research Forest Dr, 11115·250 e The Woodlands, TX e 77382 

March 10, 2009 

CITY OF SCOTTSDALE 

Athi: Mr. David Ellison, Assistant City Manager 
3939 N. Drinkwater Blvd. 
Scottsdale, AZ 85251 

SCOTfSDAlE 
CITY ATTORNEY 

RE: NextG Networks Inc., Requestfol' License to Use the Public 
ROW for the Provision of Regulated Telecommunications 
Services 

Dear Mr. Ellison 

Please accept this letter as the formal application of NEXTG NETWORKS OF 
CALIFORNIA INC., a Delaware corporation dba NextG Networks West 
("NextGn

) to deploy its fiber optic-based network facilities in the public rights 
of way in the City of Scottsdale. As part of this network deployment, NextG 
Networks is requesting an appropriate form of authorization from Scottsdale 
(the "City") to conduct business as a state regulated public utility providing 
telecommunication services with infrastructure located in public ways. This 
request is submitted to the City in accordance with § 253 of the federal 
Telecommunications Act of 1996, Section 9-583 of the Arizona State Statutes, 
and Chapter 47, Article VI of the City of Scottsdale Municipal Code governing 
the regulation of public utilities in the city rights of way. PLEASE NOrrE: 
This is not a solicitation. NextG Networks is a state certified public utility 
seeldng direction on the approval/permit process required to deploy it's 
network facilities in the public right-of-way. 

Telephone (281) 205-9185 0 Fax (281) 205-9184 
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A. Any Necessary Approvals. License or Agreement. 

NextG hereby requests authorization in the form of a license or 
agreement from the City of Scottsdale in order to install, operate, and 
maintain fiber optic cable and associated equipment, including optical 
repeaters and antennae, on, over, and under the public way in the City in 
connection with the delivery of state regulated services provided by N extG as a 
carrier's carrier to its wireless catTier customers. As a certificated regulated 
Telecommunications Company in the state of Arizona, NextG is willing to 
comply with the process requirement imposed on other public utilities 
operating in the city. If the City owns any of it streetlights or utility poles and 
is interested in co-location, NextG would also seek permission to attach to 
these facilities as well. 

B. InfOl'mation about NextG. 

Information about NextG and its technology and services is 
contained in a separate document entitled "NextG Benefits to Cities" enclosed 
with this application letter. Additional information can be supplied to the City 
upon request. 

C. NextG Business Model. 

NextG is a fiber-based network system, providing an optical~to­
radio frequency ("RF") conversion and RF transport services. NextG Networks 
is NOT a wireless service provider, as we do not own spectrum or sell wireless 
services to consumers or other third parties. However, NextG Networks' 
customers are the wireless carriers themselves. When an operator cannot 
cover and area with traditional antenna/cell sites, the often turn to N extG's 
service to fill this gap in coverage. N extG's services will amplify capacity and 
extend the carrier's RF signals in these coverage areas. NextG customers will 
then be able to offer improved service to their customers (consumer wireless 
phone user) under agreements through which NextG will construct and 
operate fiber-fed node networks. Although, NextG Network's equipment 
includes small antennae, they should not be classified as wireless 
communication facilities. The purpose of an antenna in our network is to 
interface and convert our customer's RF signal into an optical signal for 
transport over our fiber network. 
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D. Regulatory Status. 

NextG is a state regulated utility, having been granted a 
Certificate of Convenience and Necessity ("CCN") Docket #T-20377A-05-0484 
from the Arizona Corporations Commission of. This certificate classifies 
NextG as public service corporation providing state regulated 
telecommunication services. NextG's status and services are not cellular, PCS 
or other wireless services, which is an important distinction in how NextG is to 
be seen by the City. 

E. Use of Poles and Streets; Trenching. 

NextG Networks facilities depend on the ability to attach to 
existing utility infrastructure. Towards that end, NextG Networks has 
entered into agreements with Arizona Public Service and Qwest 
Communications to attach to their utility poles within their respective service 
areas. 

As previously mentioned, if the City is interested in making any 
City-owned streetlight and traffic light poles (collectively "poles") available for 
the deployment of our network equipment, NextG would be willing to do so in 
lieu of installing new utility poles in areas where there are no above ground 
utility poles. 

F. Compensation to Cit;<l. 

NextG will compensation the city for the llse of its right-of-way use 
agreement consistent with the requirements of Arizona Stahltes Section 9-583(B) 
including i.) a reasonable application fee ii.) a transaction privilege tax, and; ilL) 
appropriate construction/ encroac1unent permit fees. NextG is also offering to pay 
Five Hundred Dollars ($500.00) per City-owned pole utilized pel' annum. In 
addition, NextG desires to negotiate terms for the use of any City-owned fiber 
and/ or conduit space that may be available. 

As NextG is a new service type and our network design incorporates 
various telecommunications technologies, we expect and understand that this 
initial submittal will probably raise additional questions from the city. We 
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have found it more efficient and productive to schedule an initial meeting as a 
follow up to this application package and would request that be the next step. 
If you have any further questions, please do not hesitate to contact me at 
(281) 205-9185. I look forward to hearing from you soon. 

Regards, 
NEXTG NETWORKS, INC. 

Joe Milone 
Director of Government Relations 

Enclosures; - Ne;,tG Networhs Certificate of Public Need and Conuenience (OPCN) 
--NextG Benefits to Cities 
--Ne.ttG Press Release - Nelworll Deployment in Del Mar, OA 

00: 1~'l\iIs:::Diibo~ifili:Riib6e?fj'OTiJ!Es(h'Oit5tAtt6fiiey; City of Scottsdale." . 
MI'. Patrick Rj1an, Esq. NextG Netwol'hs Olltside Counsel 
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Arizona Corporation Commission 
DOCKETED 

AUG 292006 

I DOCKETEU UY I h rL I 
7 IN THE MA TIER OF THE APPLICATION OF 

NEXTG NETWORKS OF CALIFORNIA, INC. 
8 DBA NEXTG NETWORKS WEST FOR 

APPROVAL OF A CERTIFICATE OF 

DOCKET NO. T-20377 A-05·0484 

DECISION NO. 68915 9 CONVENIENCE AND NECESSITY FOR 
TRANSPORT AND BACKHAUL SERVICES TO 

10 OTHER CARRIERS, INCLUDING BUT NOT 
LIMITED TO WIRELESS 

11 TELECOMMUNICATIONS SERVICES 
PROVIDERS AND POTENTIALLY TO 

12 WIRELESS INFORMATION SERVICES 
PROVIDERS. OPINION AND ORDER 

23 

24 

25 

26 

27 

July 27,2006 

Phoenix, Arizona 

Teena Wolfe 

Thomas H. Campbell, LEWIS AND ROCA, LLP, on 
behalf of NextG Networks of California, Inc. dba NextG 
NetworJ<s West; 

T. Scott Thompson, COLE, RA YWID & BRAVERMAN, 
LLP, on behalf ofNextG Networks of California, Inc. dba 
NextG Networks West; and 

Keith Layton, Staff Attorney, Legal Division, on behalf of the 
Commission's Utilities Division Staff. 

Having considered the entire record herein and being fully advised in the premises, the 

Arizona Corporation Conunission ("Commission") ftnds, concludes, and orders that: 

FINDINGS OF FACT 

1. On July 1, 2005, NextO Networks of California, Inc. dba NextO Networks West 

28 ("NextG" or "Applicant") filed with the Commission an application for a Certificate of Convenience 

S:\TWolfcITelccomlpl\vntclincI050484.dotl 
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1 and Necessity ("Certificate") to provide private line and intrastate access services in order to supply 

2 transport and backhaul services to other carriers, including but not limited to wireless 

3 teleconunlmications services providers and potentially to wireless information services providers 

4 within the State of Arizona. 

5 

6 

7 

2. On August 17, 2005, the Commission's Utilities Division Staff ("Staff') docketed a 

copy of a letter informing Applicant of further information required for Staff to complete its analysis 

of the application. 
8 

9 3. On October 17, 2005, Applicant docketed its responses to Staffs request for 

10 additional information. 

11 4. On June 6, 2006, Staff filed a Staff Report on the application, recommending approval 

12 subject to certain conditions. 

13 

14 
5. On June 16, 2006, a Procedural Order was issued setting the matter for hearing to take 

place on July 27, 2006, and setting associated procedural deadlines. 
15 

16 
6. On July 14, 2006, NextG filed an Affidavit of Publication demonstrating that notice of 

17 the application was published in The Arizona Republic, a newspaper of general circulation in the 

18 requested Certificate service area, on June 30, 2006. No requests for intervention were filed. 

19 

20 

21 

22 

7. On July 26, 2006, Thomas H. Campbell and Michael T. Hallam filed a Motion and 

Consent of Local Counsel for Pro Hac Vice Admission of Scott Thompson. 

8. The hearing convened as scheduled on July 27, 2006. Admission pro hac vice was 

granted to Scott Thompson at the commencement of the hearing. Applicant and Staff appeared 
23 

24 through counsel and presented evidence. No members of the public appeared to provide public 

25 comment. 

26 9. NextG is organized under the laws of Delaware as a C corporation, and has been 

27 authorized to do business in Arizona since December 23,2004. 

28 
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10. NextG plans to offer private line and intrastate access services in order to provide 

2 transport and backhaul services of voice and data signals, primarily for wireless providers. NextG's 

3 "RF Transport Services" use optical technology, including multi-wavelength optical technology, over 

4 dedicated transport facilities to provide telecommunications companies with more efficient transport 

5 and greater overall network service options. RF Transport Services connect customer provided 
6 

7 
wireless capacity equipment to customer-provided or NextG provided bi-directional RF-to-optical 

conversion equipment at a hub facility. The hub facility can be customer or NextG provided. The 
8 

9 conversion equipment will allow NextG to accept RF traffic from the customer and then send bi-

10 directional traffic transmission across the appropriate optical networks. At the remote end, NextG or 

11 the telecommunications company will provide RF-to-optical conversion equipment to allow bi-

12 directional conversion between optical signals and RF signals. RF signals can be received and 

13 
radiated at this remote node. NextG will offer service subject to the availability of the necessary 

14 

15 
facilities and/or equipment. NextG currently has pJans to operate in 27 states, and has commenced 

16 operations in California, Georgia and Illinois. At the hearing, NextG's witness testified that NextG 

17 plans to commence provision of service in Arizona within one year ofreceiving a Certificate. 

18 ] 1. NextG states in its application that it will rely on the financial resources of its parent 

19 company, NextG Networks, Inc. The Staff Report states that the 2005 financial statements provided 

20 by NextG list total assets of $44,638,000, total equity of $17,514,000, and net income of 

21 

22 

23 

($5,739,000). 

12. The Staff Report states that NextG's parent and affiliates operate in 8 states and have 

24 approximately 36 employees and 11 contract workers \vith more than 150 years of combined 

25 experience in the wireless industry. 

26 13. The application states that on March 9, 2005, the City and County of San Fruncisco 

27 filed a complaint against NextG assouiated with a dispute between NextG and the City regarding 

28 
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NextG's ability to construct in the public rights-of-way. Staff states in its Staff Report that on 

2 January 19,2006, Staff received a copy ofa January 12,2006 Order of the California Public Utilities 

3 Commission (CPUC Decision 06-01-006) finding on behalfofNextG. Staffnoted that the complaint 

4 did not involve issues related to customer service, but only jurisdictional issues raised by the City. 

5 NextG certified that neither the Applicant nor any of its officers, directors, partners or managers have 

6 
been or are currently involved in any other formal or informal complaint proceedings pending before 

7 
any state or federall'egulatory commission, administrative agency, or law enforcement agency, or in 

8 

9 any civil or criminal investigations, and that NextG's parent and affiliates have not had an application 

10 for service denied, or authority revoked, in any state. 

11 14. Applicant has the financial, technical, and managerial capabilities to provide the 

12 private line services and intrastate access services it is requesting authority to provide. 

13 

14 

15 

15. Applicant will be providing service in areas where incumbent local exchange carriers 

("ILECs"), along with various competitive local exchange carriers ("CLECs") and interexchange 

16 carriers ('IIXCs") are providing telephone and private line services. 

17 16. Staff recommended that Applicant's proposed services be classified as competitive 

18 because there are alternatives to Applicant's services; Applicant will have to convince customers to 

19 purchase its services; Applicant has no ability to adversely affect the local exchange or interexchange 

20 service markets; and Applicant will therefore have no market power in those local exchange or 

21 

22 

23 

24 

interexcbange service markets where alternative providers of teleconununications services exist. 

17. It is appropriate to classify all of Applicant's authorized services as competitive. 

18. NextG's proposed tariff lists a maximum rate for its proposed private line services and 

25 intrastate access services. Staff reviewed NextG's prop(ls~d tariff, and states that while it lists a 

26 maximum rate, NextG's proposed tariff is based on actual rates, and notes that Commission rules 

27 require that the rate charged for a service may not be less than a company's total service long-run 

28 
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incremental cost of providing the service. Staff states that since the services to be offered an~ highly 

2 competitive and targeted for sophisticated carriers and communications companies expetienced in 

3 negotiating charges and other contract terms for point-to-point wireless voice and data services, Staff 

4 believes the proposed rates are just and reasonable. Staff also notes that the majority of NextG's 

5 customers are expected to purchase services under individual case basis (,,1CB") arrangements and 

6 

7 
pricing. Staff stated that while it considered the fair value rate base ("FVRB") infonl1ation submitted 

by the Applicant, it did not believe the information deserved substantia] weight in setting Appl.icant's 
8 

9 rates. 

10 19. The rates proposed by the application are for competitive services, and in general, 

11 rates for competitive services are not set according to rate of return regulation. Staff obtained 

l2 information from the Applicant that indicates its FVRB is zero. Staff has reviewed the rates to be 

t3 charged by the Applicant and believes they are just and reasonable as they are comparable to those of 

14 
other competitive local carriers offering service in Arizona and comparable to the rat~s Applicant 

15 
16 charges in other jurisdictions. The rates to be ultimately charged by Applicant will be heavily 

17 influenced by the market. Because of the nature of the competitive market" and other factors, a FVRB 

18 a..'1alysis is not necessarily representative of Applicant's operations. 

19 

20 

21 

22 

20. Staff recommends that Applicant be grartted a Certificate to provide the requested 

intrastate telecommunications services subject to the condition that Applicant docket tariffs for each 

certificated service conforming to the tariffs proposed in the application, within 365 days from the 

date of an Order in this matter or 30 days prior to providing service, whichever comes first, and that 
23 
24 the Certificate should become null and void after due process if it does not timely comply with the 

25 condition. 

26 

27 

28 

21. Staff further recommends the following: 

(a) that Applicant be ordered to comply with all Commission rules, orders. and 
other requirements relevant to the provision of intrastate telecommunications 
services; 
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11 
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13 

14 

15 

16 

17 

18 

22. 

23. 

proceeding. 

(b) 

(c) 

Cd) 
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that Applicant be ordered to abide by the quality of service standards that were 
approved by the Commission for Qwest in Docket No. T-0151B-93-0183j 

that Applicant be required to notify the Commission immediately upon 
changes to Applicant's name, address, or telephone number; and 

that Applicant be ordered to cooperate with Commission investigations 
including, but not limited to customer complaints. 

Staffs recommendations, as set forth herein, are reasonable. 

Applicant's fair value rate base is detennined to be zero for purposes of this 

CONCLUSIONS OF LAW 

L Applioant is a publio service corporation within the meaning of Article XV of the 

Arizona Constitution and A.R.S. §§ 40-281 and 40-282. 

2. The Commission has jurisdiction over Applicant and the subject matter of the 

application. 

3. Notice of the application was given in accordance with the law. 

4. AR.S. § 40-282 allows a telecommunications company to file an application for a 

Certificate to provide competitive telecommunications services. 

5. Pursuant to Article XV of the Arizona Constitution, as well as the Arizona Revised 

Statutes, it is in the public interest for Applicant to provide the telecommunications services set forth 
19 

in its application. 
20 

6. Applicant is a fit and proper entity to receive a Certificate authorizing it to provide 
21 

private line and intrastate access services in order to supply transport and backhaul 
22 

telecommunications services in Arizona as conditioned by Staff's recommendations to other carriers, 
23 

inclncling but n.ot limited to wireless telecommunications services providers and wireless infonnation 
24 

services providers within the State of Arizona. 
25 

7. The telecommunications services that Applicant intends to provide are competitive 
26 

27 

28 

within Arizona. 

6 DECISION NO. _68_9_1_5 __ 



DOCKET NO. T-20377 A-05-0484 

8. Pursuant to Article -xv of the Arizona Constitution as well as the Competitive Rules, 

2 it is just and reasonable and in the public interest for Applicant to establish rates and charges that are 

3 not less than the Applicant's total service long-run incremental costs of providing the competitive 

4 services approved herein. 

5 9. Staffs recommendations, as set forth herein, are reasonable and should be adopted. 

6 10. The maximum rates in Applicant's proposed tariffs are just and reasonable and should 

7 be approved. 

8 ORDER 

9 IT IS THEREFORE ORDERED that the application of NextG Networks of California, Inc. 

10 dba NextG Networks West for a Certificate of Convenience and Necessity for authority to provide 

11 private line and intrastate access services in order to supply transport and backhnul 

12 telecommunications services to other carriers, including but not limited to wireless 

13 telecommunications services providers and wireless information services providers, within the State 

14 of Arizona shall be, and is hereby, granted, conditioned upon NextG Networks of California, Inc. dba 

15 NextG Networks West's timely compliance with the following Ordering Paragraph. 

16 IT IS FURTHER ORDERED that NextG Networks of California, Inc. dba NextG Networks 

17 West shall file with docket control, as a compliance item in this case, within 365 days of this 

18 Decision or 30 days prior to the commencement of service, whichever comes first, tariffs for each 

19 service authorized herein conforming to the tariff pages filed with its application. 

20 IT IS FUR TIIER ORDERED that ifNextG Networks of California, Inc. dba NextG Networks 

21 West fails to meet the timeframe outlined in the Ordering Paragraph above, the Certific-ate of 

22 Convenience and Necessity conditionally granted herein shall become null and void after due 

23 process. 

24 IT IS FURTHER ORDERED that NextO Networks of California, Inc. dba NextG Networks 

25 West shall comply with all of the Staff recommendations set forth in Findings of Fact No, 21 above. 

26 

27 

28 
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IT IS FURTHER ORDERED that the services NextG Networks of California, Inc. dba NextG 

2 Networks West is authorized to provide herein are hereby classified as competitive. 

3 

4 

IT IS FURTIIER ORDERED that tills Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORA TrON COMMISSION. 

: U~~ 
7M-~~~~~~~~~~~~--------~~C~O~~~~S~SI~O~NEm=R--~-----

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DISSENT 

DISSENT 

TW:mj 

IN WITNESS WHEREOF, I, BRIAN C. McNEIL, Executive 
Director of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of the 
Commission to be affixed at the Capitol, in the City of Phoenix, 
this c9 ~ day of ~u1j16l;;±:' 2006. 
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NextG Networks 

Empo'We1"iug Next Generatioll Wireless Networks: 

Municipal Benefits .from NextG Deplol{ment 

In order to accommodate customer demand for additional voice traffic (2C) and 
the inh'oduction of broadband wireless data services (2.5G, 3C, WiFi [802.11b]), it is 
estimated that wireless operators will need to triple the number of wireless sites dedicated 
to expanding their networks by 2006. Developing such an ambitious wireless footprint 
willrequil'e creative solutions to meet coverage and capacity demands, NextG Nehvorks 
is committed to prOViding wireless operators with a flexible fiber network architecture 
that delivers wireless micl'Ocell sites for deployment in areas that would be difficult or 
impossible to cover using h'aditional means. 

In order to meet the demand of their wireless customers (many of whom have 
abandoned LAN·line 'wired telephone service), carriers must find ways to increase both 
the quality of their coverage and their caller h'affic capacity. The higlHite macl'ocell 
networks currently in place are mature and offer basic coverage, albeit with inadequate 
capacity. The result for many callers is the frequent inability to place a call and dropped 
or inte11'upted calls. Adding more high-site macl'OcelIs can fix coverage holes, but this 
traditional solution cannot address the problem that each ca1'1'ier has a limited amount of 
spectrum to be used by its customers in the coverage area of each macrocell site. 

Micl'OcelI sites at sh'eet-level offer a solution to the capacity limitations currently 
facing carriers by allowing the frequent re-use of carriers' existingspech·Ull1. Because the 
coverage area of each microcell site is only 10·20% of the coverage shadow cast by each 
traditional macrocell site, the same spectrum can be re·used 5-10 times as customers move 
and hand off their calls among the resulting larger number of microcells handling traffic 
at street level instead of broadcasting from high-rise buildings. Wireless carriers know 
that they will have to migrate to a microcellulal' architecture in the near future to address 
the need for better coverage and increased capacity that 3C and broadband service will 

Con/lid: NextG Nc/l{Iorks, 111C.; 8000 Rl'SeflrriJ Forest Drh.c, Suite 115-110, Tile WO(ltl/mltis. TX 77382 
lL'u'lI'.IIt'XIgltel1l'(lrks,llCI 6/1j2IJ05 
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NextG Networks 

NEXTG LAUNCHES DAS WIRELESS NETWORK IN LESS THAN EIGHT MONTHS 

Innovative Network Enhances Wireless Performance For Ocean-Side Community 

San Jose, CA- January 23, 2007 - NextG Networks, the leading provider of Distributed 
Antenna System (DAS) networks, announced it launched a DAS Network in Del Mar, 
Califomia, which was fully operational in less than eight months. The Network enhances 
the wireless performance for the ocean-side community by filling in coverage gaps and 
increasing the capacity of the existing infrastructure. 

"The NextG DAS Network is a carrier-class system that was installed and carrying traffic 
in record time," said Steve Casey, Cingular's executive director ofnetwOl'k operations. "It 
is a significant cooperative project enabling liS to provide coverage and support for our 
new high~speed wireless services for the residents and visitors to Del Mar." 

Equally important to enhancing the mobile performance for this ocean-side community, 
NextG's system met the city's desire for unobtrusive network equipment with minimal 
impact to the environment. 

"The City of Del Mar has a long-standing commitment to preserving our community's 
natural setting," said Del Mar City Council member Ctystal Crawford, who was mayor 
during the development and launch of the network. "I really appreciated how NextG 
Networks worked with liS to make the DAS Network as unobtrusive as possible. AS a 
long-time cellular customer, I can personally attest to the improved mobile coverage." 

NextG's DAS Networks use strategically placed low-power, fiber.optic-fed antenna 
nodes that blend very well with the surrounding landscape by using existing street lights 
and utility poles. The DAS Networks also are protocol-neutral, scaling easily to support 
multiple wireless carriers, services, and technologies. 

"The challenge in cities such as Del Mar is to design and deploy a mobile 
communications system that is not noticed by most residents, yet supports the carriers' 
services for voice, instant messaging, ringtone downloads, Internet surfing and all the 
new services," said John Georges, CEO and co-founder of NextG Networks. "This 
Network can support any carrier that wants to offer service in Del Mar." 

### 
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INFOHMATION SYSTEMS 

7384 E. 2ND STllEE"!" 

SCOTTSDALE, AZ 8525 J 

(480) 312-2622 1'1 lONE 

(480) 312-2623 FAX 

~~ 
Pl'ntro 00 ,,(yde~ 1'-,111 

Kevin Sonoda 
City of Scottsdale 
7384 E, 21lrl Street 
Scotts~ale, AZ 8525l 

April 23, 2009 

Mr. Joe Milone, Director of Government Relations 
NextG Netwol'ks 
8000 Research Forest Dr., III 15-250 
The Woodlands, TX 77382 

Re: March 10, 2009 Correspondence 

Dear Mr. Milone, 

Your March 10, 2009 correspondence directed to David Ellison has been forwarded to my office for 
response. I have also conferred with the City's legal department regarding the matters stated therein. 
At the outset, please be advised that your letter cannot be accepted by the City as a formal application 
for deployment ofa fiber optic-based network facilities in the public rights-of-way (ROW). 

For your convenience, [ have enclosed the City's standard application form for obtaining a 
telecommunications license from the City. While you should feel free to complete and submit the 
application for a telecommunications license, you should be advised that the City does not agree with 
the POSltl011S stated in your letter, 

A telecommunications license can be issued under § 47·161 e( seq. oftne Scottsdale City Code if the 
criteria stated therein are met. After submission of a properly completed application, the City will 
determine if it is appropriate to issue a telecommunications license. You should also be aware that the 
City also allows installation of underground cables in the ROW through an appropriate contractual 
agreement which does not require the issuance ofa telecommunications license. Most recently, the 
City reached an agreement with a dark fiber company foJ' permission to encroach upon the ROW at a 
price of$1 .81 per lineal foot. I will also note tllat the City has some questions whether or not the 
CC&N held by NextG was pl'Operly issued by the Arizona Corporation Commission. 

I have also reviewed the nature of the facilities which NextG proposes to install. From that review, it 
is apparent that the proposed network includes the installation of wireless communication facilities 
("WCF") within the meaning ofthe Scottsdale Zoning Ordinance, § 7.200(H). The installation of 
WCF in the City's rights of way is not allowed under a City telecommunications license alone. III 
fact, all WCF currently installed in the City's rights of way belong to companies who do not have a 
telecommunications license with the City, 

There is a separate approval and permitting process for each proposed WCF site which you will find 
outlined in the Zoning Ordinance. There are also separate permitting fees and annual fees for 
encroachment ill the ROW. The annual permission for private improvement in the ROW (PIR) 
encroachment permit fee is $8,475. The annual (PIR) tees are currently scheduled to increase by 
1.5% effective July 1,2009. However, the anllual encroachment fee is currently under review by the 
City and Illay be subject to change. 

As a final note, I will advise you that the City does 110t agree with the contentions stated in your letter 
regarding the effect ofNextG's CC&N or that the reasonable fees the City charges for WCF 01' fiber 
optic cable installation are in any way preempted by stllte or fedel'llllaw. I hope you find this 
information helpful. If you have further questions or need additional information, please feel free to 
contact Illy office, r can be reached at 480 312-4138 or via email at !:;.sonoda@scottsdaleaz,gov 



APPLICATION - NEXTG NETWORKS 
CITY OF SCOTTSDALE - TELECOMMUNICATIONS LICENSE 

LIST OF CONTENTS 
1. Cover Sheet and Contact Information 

(COS Revised Code §47-164(b)(1): The names, addresses. and telephone numbers a/the 
applicant, including those/or re~q}()nsible parties during the application, constrllction 
and implementation process, This includes a 24-hour emergency telephone contact) 

II. Certificate of Convenience & Necessity 
(COS Revised Code ,)~'47-164(b)(2): A copy (~lthe applicant's valid certificate o/public 
convenience and necessity which has been issued by (he Arizona COl1JOratiori 
Commission; except that this requirement shall not apply to a telecommunication 
c01poration that provides solely interstate telecommunications within the state as 
demonstrated to the city's sali.~lacli(17) 

III. Statement of Other Telecommunications Licenses 
(COS Revised Code ,{147-164(b)(3): A statement ident(/jIing by place and dale any other 
telecommunications or cable licenses awarded to the applicant. its parent or subsidiary; 
and the status 0/ said license()) 

IV. Specific Route Maps for Infi'astructure 
(COS Revised Code §47-164(b)(4): Spec{{ic route maps/or the applicant's iI?/i'astrllctul'e 
in Scottsdale including all areas proposed to be served/or both I) initial construction 
and 2)/illl project build-out, The initial construction map ():hall serve as Exhibit "A" as 
indicated in subsection 47-165(b)(J)) 

V. Statement of Timetable for Installation of Facilities and Infrastructure 
(COS Revised Code §47-164(b)(5): A proposed time schedule/or the installation 0/ all 
facilities necessary to become operational throughout the entire service area together 
with a document comparing the schedule with the city's proposed street maintenance 
schedule and the city j',{ive-year capital improvement plan) 

VI. Copy of Existing Interconnect or Leasing Agreements in License Area 
(COS Revised Code §47-164(b)(6): A copy or abstract a/any agreement covering the 
license area. ((existing, between the applicant and the local telephone company and/or 
other utilities providing/or the lise of the utility including but not limited to poles, lines 
or conduit) 

VII. Other Information 
(COS Revised Code §47-164(b)(7): Any other details, statements, in/ormation or 
references, pertinent to the subject matter o.(such application which shall be required or 
requested by the city manager and/or cify council, or by any other provision 0.( la11) 

VIII. Sworn Statement of Company 



2 
I. Cover Sheet and Contact Information 

The names, addresses, and telephone numbers of the applicant, including those for responsible 
patiies during the application, construction and implementation process. This includes a 24-hour 
emergency telephone contact. 

Name of Applicant (Company): NextG Networks 

Address of Applicant: 

Date Application Submitted: 

Name, Address, Title and Telephone Number of Persons FVho inquiries Should Be Made: 
Telecommunications License Contact 
Name: 

Title: 

Address: 

Telephone: 
Fax: 

Construction Contact 
Name: 

Title: 

Address: 

Telephone: 
Fax: 

24-Hour Emergency Contact 
Name: 

Title: 

Address: 

Telephone: 
Pager or Cell phone: 

Ci~V o.fSco((sdale Teleco/11/11ul/ications License Application 



II. Certificate of Convenience & Necessity 
Attach a copy of the valid certificate of public convenience and necessity which has been issued 
by the Arizona Corporation Commission; except that this requirement shall not apply to a 
telecommunication corporation that provides solely interstate telecommunications within the 
state as demonstrated to the city's satisfaction. Provide copy and label as Attachment "B." 

III. Statement of Other Telecommunications Licenses 
Provide a list identifying by place and date any other telecommunications or cable licenses 
awarded to the applicant, its parent or subsidiary; and the status of said licenses. 

IV. Specific Route Maps for Infrastrncture 
Specific route maps for the applicant'S infrastructure in Scottsdale including all areas proposed 
to be served for both 1) initial construction and 2) full project build-out. The initial construction 
map shall serve as Exhibit "A" as indicated in subsection 47-165(b)(1). 

V. Statement of Timetable for Installation of Facilities and Infrastructure 
A proposed time schedule for the installation of all facilities necessary to become operational 
throughout the entire service area together with a document comparing the schedule with the 
city's proposed street maintenance schedule and the city's five-year capital improvement plan. 

VI. Copy of Existing Interconnect 01' Leasing Agreements in License Area 
A copy or abstract of any agreement covering the license area, if existing, between the applicant 
and the local telephone company and/or other utilities providing for the use of the utility 
including but not limited to poles, lines or conduit. 

City q(Scottsdale Telecommunications License Application 
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VII. Other Information 
Any other details, statements, infol111ation or references, pertinent to the subject matter of such 
application which shall be required or requested by the city manager and/or city council, or by 
any other provision oflaw. 

VIII. Sworn Statement of Company 
On behalf ofNextG Networks, and in suppOli of its application for a TeleconUl1unications 
Licenses tl'om the City of Scottsdale, the undersigned represents and swears: 

4 

A. This application is submitted for consideration to receive a Telecoml11unications 
Licenses from the City of Scottsdale, Arizona. The undersigned representative of 
the Applicant has been duly authorized to make representations herein on behalf 
of the Applicant. 

B. Applicant recognizes that all representations are binding on it and that failure to 
adhere to any representations may, at the City's option, result in revocation of any 
license that may be granted in reliance upon this information. 

C. Consent is hereby given to the City to inquire into the legal, character, technical, 
financial, and other qualifications of the Applicant by contacting any persons or 
organizations named herein as references, or by any other appropriate means. 

D. NextO Networks will comply with all requirements and conditions of the 
Telecommunications License agreement and aIllawf111 directives and reasonable 
requests for information by the City in connection with this application. 

E. NextG Networks will comply with all applicable federal, state, and local laws 
regarding nondiscrimination in the operation of its telecommunications network. 

NEXTO NETWORKS 

By: 
(signature) 

Nanle: ________________________ ___ 

Title: 

Subscribes and sworn before me on this ____ day of _________ , 200_. 

Notary Public 

City of Scottsdale Telecomlllunications License Application 



c 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

., 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

UTILl 546~ 
T-20377A-05-0484 

OPEN MEETING ITEM 
o 

IIIIIIIIIIIIIIIIIIIIIIIIIIIIII~ 1111111111111111111111111111 
0000057863 

BEFORE THE ARIZONA CORPORATl 

IN THE MATTER OF THE APPLICATION ) DOCKET NO. 
OF NEXTG NETWORKS OF CALIFORNIA, ) T-20377A-05-0484 
INC. dba NEXTG NETWORKS WEST FOR A ) 
CERTIFICATE OF CONVENIENCE AND ) 
NECESSITY FOR TRANSPORT AND BACKHAUL ) 
SERVICES TO OTHER CARRIERS, INCLUDING) 
BUT NOT LIMITED TO WIRELESS ) 
TELECOMMUNICATIONS SERVICES PROVIDERS) 
AND POTENTIALLY TO WIRELESS ) 
INFORMATION SERVICES PROVIDERS. ) 

----------------------------------------) 

At: ph nix, Arizona 

Date: July 27, 2006 

Filed: AUG 15 2006 

d> oN 
DO 
Co 
3::::0 m-o ....,.. 
-=-0 
--10 
D3: 
03: z-
_.-iU> 
:;vU> 
0-
r-S 

.£.. 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

,... ... 
= = ::u c::r' 

~ rn c: 
0 G) 

rn 
<J1 -
1) < rn 
Yi1 0 
.t::' 
W 

ARIZONA REPORTING SERVICES, INC. 
Court Reporting 
Suite Three 

2627 North Third Street 
Phoenix, Arizona 85004-1126 

By: MICHELE E. BALMER, RPR 
Certified Court Reporter 
Certificate No. 50489 

Prepared for: 

ACC ORIGINAL 
ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602) 274-9944 
Phoenix, AZ 



T-20377A-05-0484 07-27-2006 

1 INDEX TO EXAMINATIONS 

2 WITNESS PAGE 

3 ROBERT L. DELSMAN 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Direct Examination by Mr. Thompson 
Cross-Examination by Mr. Layton 
Examination by ALJ wolfe 

ARMANDO FIMBRES 

NO. 

A-I 

S-l 

Direct Examination by Mr. Layton 
Examination by ALJ wolfe 

INDEX TO EXHIBITS 

DESCRIPTION 

Application of NextG Networks 

Staff Report 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

7 
9 

12 

13 
16 

Identified Admitted 

7 13 

8 16 

(602) 274-9944 
Phoenix, AZ 

2 



T-20377A-05-0484 07-27-2006 
3 

1 BE IT REMEMBERED that the above-entitled and 

2 numbered matter came on regularly to be heard before the 

3 Arizona Corporation Commission, 1200 West Washington 

4 Street, Phoenix, Arizona, commencing at 1:30 p.m. on the 

5 27th day of July, 2006. 

6 
BEFORE: TEENA WOLFE, Administrative Law Judge 

7 

8 APPEARANCES: 

9 For the Arizona Corporation Commission Staff: 

10 KEITH LAYTON 
Staff Attorney, Legal Division 

11 1200 West Washington Street 
Phoenix, Arizona 85007 

12 

13 For NextG Networks: 

14 COLE, RAYWID & BRAVERMAN, L.L.P. 
By: Mr. T. Scott Thompson 

15 1919 Pennsylvania Avenue, N.W., Suite 200 
Washington, D.C. 20006 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

- and -

LEWIS AND ROCA, L.L.P. 
By: Mr. Thomas H. Campbell 
40 North Central Avenue 
Phoenix, Arizona 85004 

MICHELE E. BALMER 
Certified Court Reporter 
Certificate No. 50489 
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1 ALJ WOLFE: Let's go on the record. 

2 Welcome to the Arizona Corporation Commission. 

3 This is the time and place set for the hearing in the 

4 matter of the application of NextG Networks of 

5 California, Inc., doing business as NextG Networks West, 

6 for a Certificate of Convenience and Necessity for 

7 transport and backhaul services to other carriers, 

8 including but not limited to wireless telecommunications 

9 services providers and potentially to wireless 

10 information services providers. The Docket No. is 

11 T-20377A-05-0484. 

12 My name is Teena Wolfe, and I'm the 

13 Administrative Law Judge assigned to this proceeding. 

14 Before we take appearances, I would like to 

15 address an issue. Yesterday I received the motion and 

16 consent of counsel for pro hac vice admission of 

17 T. Scott Thompson filed in this docket by Michael T. 

18 Hallam and Thomas H. Campbell, to which is attached a 

19 copy of the notice of receipt of complete application 

20 provided by the State Bar of Arizona, which copy in turn 

21 includes as attachments copies of the nonresident 

22 attorney pro hac vice application filed with the State 

23 Bar of Arizona by Mr. Thompson, and a certificate of 

24 good standing for Mr. Thompson provided by the District 

25 of Columbia Court of Appeals. 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 
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1 I have reviewed the motion and its attachments, 

2 and it is ordered today that in the discretion of the 

3 Commission, T. Scott Thompson shall be permitted to 

4 appear and participate in this matter pursuant to Rule 

5 308(A) of the Arizona Supreme Court. 

6 It is further ordered that Michael T. Hallam 

7 and Thomas H. Campbell are designated as local counsel 

8 in association with Mr. Thompson in this matter. 

9 It is further ordered that the addresses for 

10 services of papers and other communication for 

11 Mr. Thompson and for local counsel shall be as they 

12 appear in the motion and consent of counsel for pro hac 

13 vice admission filed in this docket. 

14 It is further ordered that Mr. Campbell, 

15 Mr. Hallam, and Mr. Thompson must comply with Rule 38(A) 

16 of the Rules of the Arizona Supreme Court with respect 

17 to practice of law and admission pro hac vice. 

18 It is further ordered that withdrawal of 

19 representation must be made in compliance with 

20 A.A.C R14-3-104(E) and Rule 1.16 of the Rules of 

21 Professional Conduct under Rule 42 of the Arizona 

22 Supreme Court. 

23 And, finally, it is ordered that representation 

24 before the Commission includes the obligation to appear 

25 at all hearings and procedural conferences, as well as 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602) 274-9944 
Phoenix, AZ 
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1 all Open Meetings for which the matter is scheduled for 

2 discussion, unless counsel has previously been granted 

3 motion or permission to withdraw. 

4 With that, I'll take appearances of counsel, 

5 beginning wi th the Applicant. 

6 MR. CAMPBELL: Thomas Campbell and Scott 

7 Thompson on behalf of the Applicant, NextG Networks. 

8 ALJ WOLFE: Okay. And for Staff? 

9 MR. LAYTON: Good afternoon, Your Honor. Keith 

10 Layton on behalf of Staff. 

11 ALJ WOLFE: Thank you. 

12 Are there any members of the public present who 

13 would like to make public comment on the application? 

14 (No response.) 

15 AL<J WOLFE: Let the record reflect that there 

16 are none. 

17 Mr. Campbell, how many witnesses do you plan to 

18 call? 

19 MR. CAMPBELL: We'll have one witness, and 

20 Mr. Thompson will be handling the witness. 

21 ALJ WOLFE: Thank you. 

22 And Mr. Layton? 

23 MR. LAYTON: One witness, Your Honor. 

24 ALJ WOLFE: Are there any other procedural 

25 matters that we need to address before we begin? 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 
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1 MR. THOMPSON: No. 

2 ALJ WOLFE: Mr. Thompson, if you would like to 

3 call your witness. 

4 MR. THOMPSON: Thank you, Your Honor. We call 

5 Robert Delsman from NextG Networks. 

6 

7 ROBERT L. DELSMAN, 

8 called as a witness on behalf of the Applicant, having 

9 been first duly sworn by the Certified Court Reporter to 

10 speak the whole truth and nothing but the truth, was 

11 examined and testified as follows: 

12 

13 DIRECT EXAMINATION 

14 

15 Q. (BY MR. THOMPSON) Mr. Delsman, will you state 

16 your full name and by whom you're employed. 

17 A. Yes. Robert L. Delsman. I'm vice president 

18 for government relations and regulatory affairs for 

19 NextG Networks. 

20 Q. Okay. I believe in front of you should be a 

21 copy of the application filed by NextG in this matter, 

22 maybe marked Applicant's Exhibit A-I. 

23 Do you recognize that application? 

24 

25 

A. Yes, I do. 

Q. Okay. And was that prepared under your 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 
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1 supervision or at your direction? 

2 A. Yes, it was. 

3 Q. Okay. Are there any changes that need to be 

4 made to that application today? 

5 A. I note one change should be made. The name of 

6 the treasurer listed as Tom Kais now should be Ray 

7 Ostby, O-S-T-B-Y, who is the CFO of the corporation. 

8 Q. Just for the record, that's located on -- that 

9 would be on Attachment Ai is that right? To the 

10 application? 

11 A. Yes. So substitute the name Ray Ostby for Tom 

12 Kais as treasurer. 

13 Q. And are there any other changes? 

14 A. None. 

15 Q. Okay. So with that change made, is the 

16 application true and correct to the best of your 

17 knowledge? 

18 A. Yes. 

19 Q. And also in front of you is a Staff Report that 

20 I believe is premarked S-1. Have you reviewed the Staff 

21 Report by the Corporation commission Staff? 

22 A. Yes, I have. 

23 Q. And do you have any objections to the Staff 

24 Report? 

25 A. No. I do not. 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602) 274-9944 
Phoenix, AZ 
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1 MR. THOMPSON: Your Honor r we make Mr. Delsman 

2 available for cross at this time. 

3 ALJ WOLFE: Thank you. 

4 Mr. Layton r do you have questions for this 

5 witness? 

6 MR. LAYTON: Just a coupler Your Honor. Thank 

7 you. 

8 

9 CROSS-EXAMINATION 

10 

11 Q. (BY MR. LAYTON) Good afternoon r Mr. Delsman. 

12 A. Good afternoon. 

13 Q. Could you briefly describe the various services 

14 that the company is requesting to provide? 

15 A. The company is requesting to provide what 

16 essentiallYr I believer in Arizona is characterized as 

17 private line service. It is what we call, as a sort of 

18 trademark for marketing to our customers, RF Transport, 

19 which is essentially a service -- a telecommunications 

20 service provided as a carrier's carrier to other 

21 telecommunications carriers. It could be RF Transport 

22 or backhaul, or it might be service offered to an 

23 information service provider. 

24 But most of our business is provision of this 

25 service to the limited universe of CMRS carriers, that 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 
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1 is, the wireless carriers. 

2 Q. How many states does the company have authority 

3 to provide similar services? 

4 A. I believe that this would be the 

5 twenty-seventh. 

6 Q. And does the company currently operate in all 

7 of these states? 

8 A. We do not operate in all of the states. We 

9 operate in three currently, but we are actively pursuing 

10 networks and customer contracts in many of those other 

11 states. 

12 Q. And when do you expect to be providing services 

13 in those other states? 

14 A. It's a difficult question to answer. One to 

15 three years. These are long lead-time regulatory 

16 approvals that we need to obtain along with franchise 

17 agreements in various municipalities. In Qrder to be 

18 able to offer this service and in order to sell our 

19 services to our customers, they want to know that we 

20 have the authority generally. So that's the reason why 

21 that part of the cycle must occur prior to marketing our 

22 services in those states. 

23 Q. And if the Commission grants a CC&N to the 

24 company, when would the company expect to begin 

25 providing services in Ari zona? 

ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 
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1 A. Within one year. We have several active leads 

2 in Arizona. 

3 Q. And could you briefly describe generally how 

4 the company set its proposed tariff rates? 

5 A. Our proposed tariff rates are -- because these 

6 are cus tom-des igned networks and the tari f f mus t take 

7 account of conditions that the company does not know at 

8 the time that we propose the tariff rate, we have set 

9 them at a level that we're comfortable we can maintain a 

10 profit margin regardless of the most extreme 

11 circumstances in which we may be asked to design, 

12 construct, and operate a network. 

13 However, the bulk of our business -- to date, 

14 all of our business is done under ICB contracts 

15 negotiated with the carriers. 

16 Q. Okay. Under what circumstances would the 

17 company charge a different rate for the same service to 

18 different customers? 

19 A. It's really based.entirely on the 

20 circumstances, the physical location, the cost and 

21 availability of the components of a network such as 

22 fiber, the geographical challenges that may be 

23 associated with it, the cost of underlying entitlements 

24 and permits, franchise agreements, various types of 

25 payments. 

ARIZONA REPORTING SERVICE, INC. 
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1 But if all things were equal, because we do 

2 deal with such a limited universe of customers, we would 

3 expect that pricing even in a negotiated context to be 

4 very close. 

5 MR. LAYTON: Thank you, Mr. Delsman. I have no 

6 further questions. 

7 

8 EXAMINATION 

9 

10 Q. (BY ALJ WOLFE) Good afternoon, Mr. Delsman. 

11 A. Good afternoon, Judge. 

12 Q. The Staff Report says that your proposed tariff 

13 is based on actual rates that equal the maximum rates; 

14 is that correct? 

15 A. Yes. 

16 Q. Is that a correct characterization? 

17 A. I believe so, yes. 

18 Q. So the monthly recurring charge of 15,000, 

19 that's the maximum rate that you would charge? 

A. That's the maximum, yes. 

21 ALJ WOLFE: Those are all of the questions that 

22 I have. Do you have any redirect? 

23 MR. THOMPSON: No, Your Honor. 

24 ALJ WOLFE: Thank you for your testimony today. 

25 You I re excused as a wi tness. 

ARIZONA REPORTING SERVICE, INC. 
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1 THE WITNESS: Thank you. 

2 ALJ WOLFE: Mr. Layton, would you like to call 

3 your wi tness? 

4 MR. LAYTON: Yes, Your Honor. Staff calls 

5 Mr. Fimbres to the stand. 

6 MR. THOMPSON: Your Honor, before the Staff 

7 calls its witness, if I may, I would like to move for 

8 the introduction and admission of NextG's application, 

9 which has been marked as Exhibit A-i. 

10 ALJ WOLFE: Thank you. Is there any objection? 

11 MR. LAYTON: No, Your Honor. 

12 ALJ WOLFE: Exhibit A-I is admitted. 

13 (Exhibit A-I was received into evidence.) 

14 MR. THOMPSON: Thank you, Your Honor. 

15 

16 ARMANDO FIMBRES, 

17 called as a witness on behalf of Staff, having been 

18 first duly sworn by the Certified Court Reporter to 

19 speak the whole truth and nothing but the truth, was 

20 examined and testified as follows: 

21 

22 

23 

24 

25 

DIRECT EXAMINATION 

Q. (BY MR. LAYTON) Good afternoon, Mr. Fimbres. 

A. Good afternoon. 

ARIZONA REPORTING SERVICE, INC. 
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1 Q. Could you please state your name and business 

2 address for the record. 

3 A. Armando Fimbres. I work for the Arizona 

4 Corporation Commission, Utilities Division, at 1200 West 

5 Washington. 

6 Q. And could you briefly describe your duties in 

7 that position. 

8 A. My duties are largely in telecommunications as 

9 an analyst. 

10 Q. And in the course of your employment, did you 

11 review and evaluate a request for a CC&N from NextG 

12 Networks of California, doing business as NextG Networks 

13 West? 

14 A. I did. 

15 Q. And was the request for a CC&N made in this 

16 docket? 

17 A. Yes, it was. 

18 Q. Do you have up there a Staff exhibit previously 

19 marked as S-l? 

20 A. Yes. I have it in front of me. 

21 Q. Could you please identify this exhibit for the 

22 record. 

23 A. S-l is the Staff Report filed -- docketed by 

24 Staff on June 6. 

25 Q. And was the Staff Report prepared by you or 

ARIZONA REPORTING SERVICE, INC. 
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1 under your direction? 

2 A. Yes, it was. 

3 Q. Do you adopt Staff Exhibit S-l as part of your 

4 sworn testimony here today? 

5 A. I do. 

6 Q. Based on your review and evaluation of the 

7 application, is it your opinion that NextG is a fit and 

8 proper entity to provide the proposed services? 

9 A. Yes, I do. Yes. 

10 Q. And, Mr. Fimbres, I would like to just clarify 

11 one thing in your Staff Report. Could you turn to 

12 Page 5 of the Staff Report. 

13 A. Yes. 

14 Q. The two paragraphs right above the section 

15 numbered that recommendation, would you consider that 

16 a condition for approval of the CC&N? 

17 A. Yes. It is appropriate for compliance, yes. 

18 Q. And do you have any other comments that you 

19 would like to add at this time? 

20 A. No. I do not. 

21 MR. LAYTON: Your Honor, Staff moves for the 

22 admission of Exhibit S-l. 

23 

24 

25 

ALJ WOLFE: Thank you. 

Is there any objection? 

MR. THOMPSON: No, Your Honor. 

ARIZONA REPORTING SERVICE, INC. 
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1 ALJ WOLFE: S-1 i s admitted. 

2 (Ex hibit S-l was re c eived into evidence.) 

3 MR. LAYTON: Mr. Fimbres is now available for 

4 cro ss -examination. 

5 ALJ WOLFE: Thank you. 

6 Mr. Thompson, do you have questions for this 

7 witness? 

8 MR. THOMPSON: No, Your Honor. 

9 ALJ WOLFE: Okay. 

10 

11 EXAMINATION 

12 

13 Q. (BY ALJ WOLFE) Good afternoon, Mr. Fimbres. 

14 A. Good afternoon . 

15 Q. I have to ask you at least one question. 

16 A. All right. 

17 Q. In the body of your Staff Report, you go over 

18 the financial capability of the Applicant to provide the 

19 requested services. I know you said in response to 

20 Mr. Layton that you believe that the Applicant is a fit 

21 and proper entity to receive a CC&N, but I just like to 

22 ask. 

23 Does the Applicant, in your opinion, have the 

24 financial capability to provide the proposed services? 

25 A. I rieed to kind of think about how to answer 

ARIZONA REPORTING SERVICE, INC. 
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1 that. In the context of the way Staff looks at these, 

2 it's yes. Understanding that, first of all, the 

3 customer set that's being served are customers that are 

4 very·much in a position to evaluate the service 

5 provider. They're not providing services to a set of 

6 customers such as consumers, residential consumers. 

7 I think they say in their application that it's 

8 a very unique set of customers, and I would ha've to 

9 agree with that. So I think in the context of the way 

10 we evaluated it, yes. 

11 Q. And this Applicant is planning to provide 

12 services over facilities that it will construct and owni 

13 is that correct? 

14 A. That's my understanding. 

15 ALJ WOLFE: Thank you. Those are all of the 

16 questions that I have. 

17 Do you have anything further, Mr. Layton? 

18 MR. LAYTON: No, Your Honor. Thank you. 

19 ALJ WOLFE: Thank you for your testimony today. 

20 You're excused as a witness. 

21 Mr. Thompson, do you have anything further for 

22 your case? 

23 MR. THOMPSON: No, Your Honor. I-think that 

24 the application and the Staff Report speak for 

25 themselves and support the Commission ultimately 
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1 granting the application. 

2 ALJ WOLFE: Thank you. 

3 Mr. Layton, anything further? 

4 MR. LAYTON: No, Your Honor. 

5 ALJ WOLFE: Do you want to make any sort of 

6 closing statement? 

7 MR. LAYTON: No. 

8 ALJ WOLFE: Thank you. 

9 Well, that will conclude the evidentiary 

10 portion of this proceeding. And 1111 take this matter 

11 under advisement pending my submission of a recommended 

12 opinion and order to the Commission for their final 

13 disposition. 

14 Thank you for your attendance today. 

15 (The hearing concluded at 1:50 p.m.) 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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1 STATE OF ARIZONA 
ss. 

2 COUNTY OF MARICOPA 
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6 I, MICHELE E. BALMER, Certified Court Reporter 

7 No. 50489 for the State of Arizona, do hereby certify 

8 that the foregoing printed pages constitute a full, true 

9 and accurate transcript of the proceedings had in the 

10 foregoing matter, all done to the best of my skill and 

11 ability. 
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WITNESS my hand this 10th day of August, 2006. 
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MICHELE E. BALMER 
Certified Court Reporter 
Certificate No. 50489 
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e/ pro@oboylelaw.com 

Paul:R. O'Boyle, JDIMBA 

13269 Deer Canyon Place 

San Diego, CA 92129 

VIA EMAIL AND UPS DELIVERY 

City of Glendale 
Craig Tindall, City Attorney 
5850 West Glendale Avenue, Suite 450 
Glendale, AZ 85301 

1. '} '(' "(,,, ""l'~' ''''') "w I () 'I l) n1() 
l,rH.J1}J, '/ .EL l!!!l.i (J .1 (..\) 

tJ (858) 922-8807 

fJ (858) 484-7831 

May 20, 2010 

l'e: City of Glendale's Postponement of City Council Hearing Date /01' the 
Approval ofNextG Networks a/California, Inc. Right of Way Use 
Agreement 

Deal' Mr. Tindall: 

NextG is sending this letter to express its concern about the City of Glendale's (the "City") 
continued delay in bringing the Right-Of-Way Use Agreement ("RUN') with NextG Networks 
of Califomia, hlC. ("NextG") before the City Council for consideration. NextG began 
negotiations with the City more than a year ago and has had a fully negotiated RUA, signed by 
NextG on March 25, 2010 and ready for City Council action since that time. In addition, the 
permit applications for the underlying network were submitted to and have been in the City's 
possession since February, 2010. NextG accepted City staffs proposed City Council date of May 
11,2010, because of representations that that City Council date was real and that it would take 
place without further delay. Unfortunately. that assessment was incorrect and the RUA was 
bumped off the City CouncH Agenda. NextG is now being informed by City staff that the RUA 
will not be heard until some tUlspecified date in the future. 

Although NextG respects the City's need to pl'ioritize issues being brought before the City 
Council, such as the budget and negotiations with the NHL, NextG strongly believes that such 
prioritization should not delay business that is and has been ripe for City Council consideration. 
The RUA has undergone extensive review and scrutiny by City staff in several different City 
departments and should be put on the next available City COlUlcil date. Failure to do so will 
bring about severe economic damage to NextG and its contractual obligations with its client, 
since NextG detrimentally relied upon the assertions of City staff. 



Additionally, NextG has set its network build out expectations to be consistent with the 
timeftrunes set forth in the Federal Communications Commission's Declaratory Ruling, FCC 09-
09, WT Docket No. 08-165 (Nov. 18,2009). As to the NextG's application for its network, the 
City must issue NextG a notice within thhiy (30) days of any written deficiencies as submitted. 
No notice of deficiencies was received within the first thirty (30) days. While NextG had 
assumed that the City intended to adopt the RUA before issuing permits, this is not a requirement 
for NextG, and was negotiated principally to provide protections for the City. Thus, according to 
the timeframes established in the Declal'atOJY Ruling, the Application that NextG made to the 
City has been deemed complete by operation of default. Id, at §53. Having completed the first 
phase, NextG requests that the City issue permits consistent with the DeciaratOlY Ruling, which 
finds that the decision should issue within 90 days ofthe initial Application for collocations on 
utility poles, and within 150 days of the initial Application for new poles. Id, at §32. 

City staff has been cordial to NextG; however, each delay further frustrates NextG's Heed to 
bring the RUA to a conclusion. Below is a chronology of events that has brought us to tlus 
point. NextG respectfully requests that the RUA be scheduled for June 8, 2010, City Council 
hearing so that both the City and NextG can attend to their respective needs. 

Please contact me should you have any questions. 

Very truly yours, 
//~"""".-".-"7 ~ .•.•. ;;/ 

'/'<~i;;: bp~ 
Paul R. O'B;yle 
Counsel for NextG 

cc: Patrick Ryan, Esq. (NextG) 
Joe Milone, (NextG) 
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RUA Chronology 

G On March 10, 2009, Joe Milone, NextG's Director of Government Relations, sent a letter 
to Ed Beasley, City Manager for the City. In the March letter, Mr. Milone described 
NextG's regulatory model and requested the opportunity to confer with the City about the 
possibility of entering into a Right of Way Use Agreement. 

e On May 12, 2009, Mr. Milone met with Mark Gibson, Construction Engineering 
Manager, Paul Li, Assistant City Attorney and Dick Janke, Deputy Transportation 
Director for an initial meeting to discuss, generally, NextG's model and the benefits to 
both parties for entering into such agreement. 

I!I On September 24, 2009, after several exchanges of draft agreements between NextG and 
the City, NextG submitted their license application fee. 

o In February, 2010, NextG submitted plans to the City for review and approval. 

o During negotiations, in March 2010, we made it very clear to Mr. Li that it was vital to 
have the agreement go to City Council as soon as possible in order to meet our 
contractual obligations to our client. Due to the City's budget issues, Mr. Li indicated 
that the earliest hearing date available would be May 11,2010. This delay was due to 
budget deliberations. NextG was concerned, but accepted the May 11, 2010 City Council 
date based on representations from staff that the May 11 th date was real and would 
happen by then without any issues. 

'" On March 22, 2010, negotiations between NextG and Mr. Li were concluded, and NextG 
signed the RUA on March 25, 2010. A final fully negotiated Right of Way Use 
Agreement was ready for City Council review and decision. 

(> Unfortunately on May 7, 2010, Mr. Li informed us that the NextG agreement was pulled 
from May 11, 2010, City Council agenda to a date not certain since you wanted to review 
the agreement. 

P.30f3 
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~:~ NextG is a fiber based, carrier-neutral service provider. 
Using our proprietary fiber-optic technology and fiber 
infrastructure, NextG provide wireless capacity and coverage 
solutions to the wireless carriers, including data and 
improved 911 services. 

~:~ NextG Networks' provides solid balance between citizen 
demand for wireless services and minimizing environmental 
and visual impacts of telecommunications installations. 

4P-:~ NextG strives to utilize existing utility infrastructure and 
has a pole attachment agreements in place with Arizona.-? "'1' Ao .( 
P bli S · dS 1 Ri p. F h N tG· 1 ./-J!JlUltP .~ erVlce ana t ~ver rOJ~ct._ urt er, ex IS a so '7;/(. 
proposing using city-owned facilities (light poles) in lieu of 
installing new utility poles. 

',J NextG Networks Company Confidential Page 2, May 11, 2009 
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+:. NextG is NOT a Wireless Service Provider, we are a Fiber 
Transport service using an RF over Fiber technology . 

• :. NextG operates under the rights granted under the Telecom Act, 
Sections 253 and 332. 

+!+ NextG Networks is a Public Utility (GLEG) granted by a 'CG&N 
(Docket T-20377A) from the Arizona Corporations Commission 
to provide regulated transport services to wireless 
telecommunication service providers . 

• :. NextG expects equal access to public ROW through non­
discriminatory treatment and processing in the city as other 
regulated public utilities. This includes provisions of the Arizona 
Revised Statutes § 9 .. 582, specifically related to fees and the 
Transaction Privilege Tax provisions . f.~J ~f A~l TPT 

1\1':::--'<l~~ NextG Networks Company Confidential '~t:~.,.,;.' 
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¢:~ Fiber-optic cables to enable transport services from access 
point to customer location. 

~:~ Aerial Fiber on existing above ground utility poles (Aerial) 
~:~ Fiber placement in existing underground conduits and ducts (Lease 

Duct) 
+:~ New fiber construction utilizing traditional trench and boring practices 

OR non-invasive micro-trench technology 

.:. Electronic switching/conversion equipment. 
+!+ Multiplexor to convert fiber optic signal to RF signal and vice-versa 

+:+ Electric power fuse and disconnect switch 
+:~ Wires - coax cable and Romex electrical wire 

.:. Antenna 
+:~ Single omni-whip or dual panel configuration which allows NextG to 

interface with our customers (convert RF to optical signal) 

NextG Networks Company Confidential Page 4, May 11, 2009 
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~:~ The NextG Networks technology makes sense for any City 
and is a valuable infrastructure asset. 

.:~ Equipment is small and unobtrusive . 

• :. Makes reliable wireless services (voice, data and E911) 
available in all areas of the City, especially in areas without 
solid coverage and traditional cell installations are not 
appropriate. 

4J>:~ Maximizes the use of existing above ground facilities vs. 
placing new utility poles in city . 

• :~ Opportunity for city to capture revenue for use of these public 
ROWand city-owned facilities. 

~:4J> Network is carrier neutral and can accommodate multiple 
operators. 

NextG Networks Company Confidential 
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Search , Go o NextG Networl<s'~ 
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NextG News 

NextG NEtworks Apooints Former 
ill!Jgrj.c.LrUO.lY.eLflS.e.c.!.!tbl.e.JI">.llc.\:< 
l:f.Q 

~letro Area Case Study 

Plllla del pllJj!~...1.ll..9..:llli!~ 

ll.ctl:ll!rk 

University Case study 

Univ lIotre DafM.lmJ:>=.d 
TI.lr.el.e.s.s.per(ormance 

HOME 

Wireless 
Service 
Providers 

~ ___ ,SO.LU.Iro.NS ___ CONTACT 

I Communiti 5 

NextG Networl(s enhances the performance of existing mobile 
wireless infrastructure while meeting communities ' desire for 
aesthetic installations. 

NextG Is a facilities-based carrier's carrier that designs, permits, builds, owns, operates and manages 
Distributed Antenna System (OilS) networks that enhance wireless perfornlance. NextG Networks® OAS 
networks balance the aesthetics requirements of communities and consumers with the network 
performance needs of wireless carriers. Performance Improvements Include Increased voice quality, 
greater handling of call traffic, fewer dropped calls, better mobile coverage, faster file transfers, and 
enhanced video quality. 

NextG's Innovative fiber-optic architecture, lOW-impact, low-emission equipment, an'd municipal rlghts-of­
way agreements are the Foundation of each NextG OAS Network. Because the networks are protocol and 
frequency neutral, they can carry cellular, pes, 3G or any combination of wireless frequencies, standards 
and technologies. The networks serve residential, urban, and difficult-to-zone areas across the United 
States (or numerous carriers of all sizes. 

All rights reserved. © Copyright NexlG Networks, Inc., 2005-2010. NextG Networks Is • registered tr.demark and NextG's 
logo and 3USE are trademarks of NextG Netl'lorks, Inc. Other trademarks belong to their respective owners. 

http://'vvww . nextgnetworkS.lletl 9/27/2010 
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() NextG Networl(s' .., 

Technology 

Acl va nlagcs 

CVlO I·1 

Nelwork Ope,alions 

3US ~ Professional Services 

RF Enl)lneerlng 

Wireless 
Service 
Providers 

Communities 

Universiti ~ ~; 

Search 

HOl1 E CORPORATE _____ T~E~C~I~IN~O~L~O~G~y~ ____ _rS~O~LUTI~~S _______ CONTACT 

HextG N et~'/orks designs, permits, builds, operates and 

managp.s fiber optic distributed antenna sys.tems 

throughout the United States. These DAS systems rely 

on llex~G 's runcl~ .Ill.ental patents in distributed antenna 

systems, base station hotellng, Coarse Wavelength 

Division I'lultiplexing (CWOI'I) for RF-over-nber 

transport, and autoll1atic bandwidth switching and 

provisioning. The company's patented technology, 

which enables effiCient frequency reuse of the 

customer's bandwidth, combined with NextG's unlCJue 

3USE Hl measurement and design services, enable the 

!. ~~~ 1 , , . 

711e N','x/G II f/l rtlrI. (ill ""If) fills ill II/(' 
!t(/I's h:fi ".1' Ille r"""llIr I()\r~r.l' (ill grt'ffl) 

company's OAS systems to Improve coverage, capacity and performance for olll'lireless netl'lorks, Ne>:tG's 

technology enables the company to erflcielltly transmit RF signals over fiber along fiber routes and attach 

multiple 0/\5 sites several miles along the ring. These OAS sites al.-e typi(~lIy located inconspicuously on lamp 

po~ts, utilily poles, uuildings, street lights and a llOSl of other public and private locations. 

I'lextG's llovel .3 y ,sJ; consulting and design service allows Its customers to reuse frequency to ~et maximum 

return (rom their valliable wireless spectrum. These frequency reuse, measurement, and design techniques 

improve covemge, capacity and pelformance in wireless neh'/orks. By taking advantage of NextG ~Iet\'lorks' 

services and experience, carriers get faster time-ta-market, redundancy, reliability, lower cost, tailored 

coverage, and sImplified maintenance as compared to traditional tower and rooftop sites. 

200S-2DIO Ne>: tG Networks. All Rights Reserved, 

Go 

http://wv.fw.nextgnetworks.net/techno]ogy/index.htm] 9/2712010 
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( ) NextG Networl(s' 
o 

Wireless Carriers 

loIa,e Delall 

Case Studies : 
Philadelphia 
l os Angeles 
San Ofego 
Atlanta 

Search 

HOf1E CORPORATE TECHNOLOGY SOLUTIONS CONTACT 

Every \'Ilreless carrier has Identi fied areas around the country where It wa llts to Increase coverage, capacity, 

and performance. This Is ",lly every major ca rr ier in the United States has worked with NextG to quickly and 

effect ive ly address its nelwork needs. In cases where i-IextG Is already operating in the unde"rselved area, the 

wlrele5~ carrier cal~ ~e online in a short time. 

In areas \'/here N:xtG does not yet operate, th e company can rapidly create wireless systems that ~'Iould 

typically take carriers years to cover lIslng traditiona l towers and Individually negotiated rooftop antenna 

r-------:====:::;--;:"";'1 installations. These carriers come to NextG for the" most advanced, fl exible metro area \;,ireless systems 

Wireless 
Service 
Providers 

COl1lrnli n Itles 

ovoilable . 

Networl( Flexibility 

o Fiber optiC sys tems can be ring or IJn~ 

configuration, aeria l or undergrC!un<:l 

o Protocol -neutra l systems support m ost 

any wireless service whether 

narrowband or broadband sp.ectrum 

a Patented techl1ology allows smooth 

scalability-to add capacity or cells 05 

needed 

o Carriers can use a variety of remote 

equIpment depending on coverage 

requirem ents 

o r,l a'nagement opera~ions can be 

perFormed by Mexte; NOC and/or carrier 

MOC 
o Power backup, rallover, and redundancy 

sys tems are also options 

2005-2010 IlexlG Net\'lorks. All Rights Reserved. 

O·"n(fI1ilp, 
d, !.", 

, " rlrll", k. 

\ '!F bb.I~ " . .." 
< orl1mhHc 

; , 

Go 
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(J NextG NetwOI'lls' -, 

Wireless Sf! 'lice Pro Iders 

1·lore Oeta II 

Case Studies: 
Philadelphia 
los Angeles 
San Diego 
Atlanta 

Wireless 
Service 
Providers 

Communities 

[ -

HOME CORPORATE 

Case Study: r,1ajor r·1etro Area 

San Diego, Cafl(ornla 

TECHNOLOGY 

San Diego Is a beautiful Southern California (oastill cily kl1O\'1n for 

its miles of perfectly groomed beaches, major entertainment 

attractions, sensational climate and breathtaking landscape. It's no 

wonder thallhe cily Is known worldwide as a premier lou rlst 

destination. But It's not Just run and games ror this city or 1.25 

million reSidents. San Diego also Is becoming known as a I(ey 

location for businesses working within telecommunications, 

Search 

SOLU IONS 
CONTACT 

biotechnology, software, electronics, and otl\~r cu~tlng-·edge industries. In addition, downtown San Diego has 

undert(Ilcen an urbclO redevelopment program that has transFormed the once 'cHgely abandoned area Into a 

beautiful display 'oF ocean-side skyscrapers, modern live/work loft developments, I,.Ipscale hotels, and rilany 

SllOPS, cafes, and restaurants. 

Facts 

o The !?an Diego area covers more than 4,5QO sq. miles 

a The seventh largest city In the country and the second largest in Calirornla 

o Known as Te'lecam Valley, San Diego has become lhe nation's flub for the wireless In<lustry 

a The city reatures 30 unique neighborhood business districts 

Challenges 

The current wireless infrastructure has been pushed beyond Its performance liml~s. The 

current wireless infrastructure had been pushed ueyo.nd Its performance limits. Carriers 

desperately needed to expand their Wireless coverage in the area, increase the quality 

of calls made over their networks, and offer mOre wireless services to their customers. 

Due to the extremely varied topology of the ciLy and the surrounding area-coastlines, 

snow-capped mountains, forests, deserts, valleys-and the comfort(lble, small town 

atmosphere the community wanted to maintain, trilditional wireless infrastructure just COUldn 't provide 

adequate solutions for ca rrlers. 

o large and growing pqpulation With seasonal fluctuations 

o Increased demand for Improved wireless-service 

o Growing tech business sector that r~lied on high quality wireless coverage 

o Variety of topologies tlwt created Wireless coverage challenges 

o Community's desire to maintain "small town" atmosphere 

NextG solution 

1'le>:tG's San Diego deployment Is olle of the lergest multi-operator, outdoor 

commercial OAS system in the United States. 

t-lunlclpalities are Increasingly leveraging DAS systems for added value and 

enhanced perforinance. These performance improvements Include increased voice 

quality, greater call traffic handling, better mobile coverage, faster fi le trar,sfers, 

and enhanced video-quality selvlces. "lextG precisely distributed Its small DAS 

sites In lotations that perrectly addressed the RF challenges presented by San 

-

Olego's diverse topology. OAS Sites typically are placed on existing utility poles, street signs, and other 

discrete localions In the public right -or-l'Iay. I'IextG provided a IIlllltl-operator solution that met the 

community's aesthetic requirements. 

BeneFits 

o Enhances Wireless voice and data coverage, capacity, and quality 

o Supports current and future \', Ireless voice and data services from carriers 

Go 

http://www.nextgnetworks.net/wireiess/sandiego.htmi 9/27/2010 
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o "' linimizes future construction by using advanced tilJer optic technology 

o Increases cilpubllity to add new services (Jnel operators 

o Utilizes low power, 10\'1 profil e, unobtrusive equipment that blends \'/ltll the laml sca pe 

Sp eclficiltion s 

o Frequency: cellular tlild pes 

o Number of DAS sites: more Ulan sao 
o t-lil es of fiber: more than -loa 

<--: ~':" " v, : ; -~"' ~" .r 
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Cii\se 3:06-cv-00650-JAH-POR Document 8 Filed 03/29/06 Page 2 of 12 

'. 

WILLIAM F. BLY (BarNo. 181571) 
WENDY WU (Bar No. 215893) 

2 COLE, RA YWID & BRA YERMAN, L.L.P. 
2381 Rosecrans Avenue, Suite 110 

3 EJ Segundo, CA 90245 

4 
Telephone: (310) 643·7999 

e 
I 

, • I .. . • 

5 T. SCOTI THOMPSON (Pro Hac Vice Applied For) 
COLE, RA YWID & BRAVERMAN, L.L.P. 

6 1919 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 

7 Telephone: (202) 659·9750 

8 ROBERT L. DELSMAN (Bar No. 142376) 
9 NEXTG NETWORKS, INC. 

2216 O'Toole Avenue 
10 San Jose, CA 95131 

11 

12 Attorneys for Plaintiff, 
NEXTG NETWORKS OF CALIFORNIA, INC. 

13 

14 UNITED STATES DISTRICT COURT 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

SOUTHERN DISTRICT OF CALIFORNIA 

NEXTG NETWORKS OF CALIFORNIA, ) 
INC. ) 

) 
Plaintiff, ) 

vs. ) 
) 

THE CITY OF CARLSBAD, ) 
CALIFORNIA, THE CITY COUNCIL OF ) 
THE CITY OF CARLSBAD, CLAUDE A. ) 
LEWIS, ANN 1. KULCHIN, MATI ) 
HALL, MARK PACKARD, NORINE ) 
SIGAFOOSE EACH IN HIS OR HER ) 
OFFICIAL CAPACITY AS A MEMBER ) 
OF THE CITY COUNCIL, ) 

) 
Defendants. ) 

) 

Case No. 06 CV 06S~OR) 
DECLARATION OF JOSEPH MILONE IN 
SUPPORT OF PLAINTIFF'S MOTION 
FOR PRELIMINARY INJUNCnON 

Date: May 11,2006 
Time: 3:00 p.m. 
Courtroom: 11 
Judge: Hon. John A. Houston 

BY FAX 

CIlSC No. 06 CV 06SI) (1f..\\)(POR) 

DECLARATION OF IOSEPll MILONE IN SUPPORT 01' 
PLAINTIFF'S MOTION FOR PI\ELlMINARY INJUNCTION 
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1 I, Joseph Mitone, declare and state as follows: 

2 1. I am the Director of Government Relations for NextG Networks of Cali fomi a, Inc. 

3 (HNextG"). I make this Declaration in support ofNextG's Motion for Preliminary Injunction in 

4 the above captioned action. Unless otherwise indicated, I know the following of my own 

5 personal knowledge, and if called as a witness in this action, I could and would testify 

6 competently to these facts under oath. 

7 2. The Director of Government Relations is in the Network Real Estate Department. 

8 Reporting directly to the Senior VP or Regulatory, the position is responsible fOT representing 

9 NextG Networks in all dealings with public agencies. The primary function of the position is to 

to secure any necessary and appropriate fonn of authorization from cities to enable NextG to install 

11 infrastructure in the public rights-of-way and conduct business as a telecommunications 

12 company. The Director of Govemment Relations is also responsible for the ongoing relationship 

13 with the jurisdictions after the network is deployed. 

14 3, NextG is a "carriers' carrier." It constructs and provides telecommunications services 

15 over independent transport networks ("Telecommunications Networks") that augment 

16 geograpruc coverage and improve system capacity for other carriers' wireless networks by 

17 transporting signals via fiber optic lines from and among small antennas and a base station. 

18 NextG's facilities convert a carrier's radiofrequency (HRF") signal to an optical signal for . 

19 transmission across fiber optic cables. As the signal nears the location of the receiving party, 

20 NextG's Telecommunications Network converts the optical signal back to an RF signal and 

21 transmits it out to the receiving party. 

22 4. NextG's Telecommunications Networks are made up of a "hub" and a system of fiber 

23 optic cables, remote optical repeaters or "nodes" and small antennas attached to poles, A 

24 carrier's RF signal is received at the NextG hub (typically located on private property) and 

25 directed to NextG's conversion equipment located at the hub. NextG's conversion equipment 

26 converts the carrier's RF signal to an optical signal and transmits the signal across fiber optic 

27 cables strung on existing utility poles or installed in existing underground conduit, typically in 

28 
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public rights-of-way. As the signal nears the location of the carrier's subscriber, NextG's remote 

conversion equipment or "node" (interconnected with the fiber optic cable and affixed to the 

utility pole) converts the optical signal back to an RF signal and transmits it out to the 

subscriber's handset or similar device via a small antenna (in Carlsbad, NextG intends to install 

"omni" antennas that are only 1 inch in diameter and 24 inches tall). The process works in 

reverse with respect to RF signals received at the NextG remote node. 

5. In order to construct, operate, and maintain its facilities, and therefore to provide 

telecommunications services, NextG requires access to public rights-of-way, including but not 

limited to utility or street light poles located in the public rights-of-way. In the City of Carlsbad, 

the City Council has adopted requirements that prohibit the installation of any private utility 

poles in the public rights-of-way in the vast majority of the City. As a result, in the vast majority 

of the City, the only poles available for NextG to use are City street light poles. 

6. Although I am not intimately familiar with all of its terms, I am aware that NextG has 

a contract with a customer to supply the customer telecommunications services within the City 

of Carlsbad, and I have reviewed certain portions of the contract. To perform its obligations 

under this contract, NextG needs to install its telecommunications facilities in the City of 

Carlsbad's public rights-or-way. Specifically, NextG will need to install approximately 45 miles 

of fiber optic lines and to install approximately 57 Nodes, including to street light poles. NextG 

would install its telecommunications Node equipment above street level which will not interfere 

20 with pedestrian or vehicular traffic. 

21 7. The telecommunications facilities that NextG will deploy at each node in Carlsbad, at 

22 least initially, will consist of an "omni" antenna that is approximately 1 inch in diameter and 24 

23 inches tall, and an equipment box that is approximately 24 inches tall, 6 inches wide, and 6 

24 inches deep. 

25 8. It is my understanding that the City's ordinances require that public utility facilities to 

26 be "undergrounded" in the vast majority of the City. Consequently, for the vast majority of the 

27 City, the only way for NextG to access the public rights-or-way for its telecommunications 

28 
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1 facilities is to use City street light poles. The City has not disputed this fact. 

2 9. On November 16, 2004, I, on behalf ofNextG, sent a letter to the City of Carlsbad, 

3 seeking pennission to install telecommunications network and telephone lines in the public 

4 rights-of-way in the City of Carlsbad. Attached hereto as Exhibit ")" is a true and correct copy 

5 ofNextG's November 16, 2004, application letter. 

6 10. Since November 16,2004, NextG has engaged in regular, extensive, and ongoing 

7 communications with the City in an attempt to obtain approval for NextG's installation of its 

8 Network. During NextG's interaction with the City of Carlsbad, the City has changed its 

9 position regarding the process for NextG's access to public rights-of-way and the tenns and 

10 conditions for accessing the City'S street light poles. For example, the city initially 

11 communicated to NextG that it would require a payment of$I,OOO per month (i.e, $12,000 per 

12 year), per pole for the use of City poles. Over the course of discussions, the lowest annual fee 

13 discussed by the City was $1,000 per year per street light plus 5% ofNextG's annual gross 

14 revenues. As of March 1, 2006, while the City indicated it would yet further consider the matter, 

15 the City communicated to NextG that the City intended to charge NextG $1,000 per month per 

16 street light pole. 

17 11. At all times, the city clearly communicated to NextG that the annual price the City 

18 will require for NextG to install facilities on City street light poles would be not limited to the 

19 City's cost of administering NextG's use of the public rights-of-way or street light poles. 

20 12, To put the City's demand in perspective, it is my understanding that the annual rental 

21 rate NextG must pay to private utilities (which is subject to regulation) is geqerally 

22 approximately $40 to $50 per year per pole, und NextG could purchase and install its own pole 

23 for approximately $4,000. 

24 13. The fees for use of City poles are not published by the City. In addition, the pole fees 

25 demanded by the City are nearly double the revenue that the poles sites will generate under 

26 NextG's customer service contract. 

27 14. NextG directly owns, controls, operates and manages its own instruments and 

~8 
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1 appliances used to facilitate corrununications by telephone for compensation within California 

2 and has consistently explained to the City that NextG is therefore a telephone corporation under 

3 Califomia state law. NextG may also operate and manage instruments and appliances owned 

4 and controlled by its wireless carrier customers that are used to facilitate communications by 

5 telephone for compensation within California. NextG has also informed the City that it holds a 

6 Certificate of Public Convenience and Necessity ("CPCN") from the California Public Utilities 

7 Commission ("CPUC") and is a "telephone corporation" under Califomia law. NextG has 

8 further explained to the City that the CPUC has recently affirmed the scope and grant ofNextG's 

9 CPCN to include antelUlas. We have repeatedly communicated to the City that NextG believes it 

10 is therefore entitled to the rights set forth in Section 7901 of the California Public Utilities Code. 

11 15. The City has informed me that NextG must comply with the City's zoning scheme, as 

12 recently amended by Ordinance No. NS-791 ("Wireless Zoning Ordinance"). This ordinance 

13 was passed and adopted on February 21, 2006. 

14 16. Throughout its discussions with NexlG, the City has not raised any objection as to the 

15 size, duration, or scope ofNextG's installation of telecommunications facilities. The City has 

16 moreover never taken the position that NextG's installation would obstruct travel on the rights-

17 of-way in any maImer. 

18 17. Based on my review of the agreement, it is my understanding that NextG must 

19 complete its construction of its Telecorrununications Network in the City by no later than 

20 November 21, 2006. The City's actions and requirements threaten NextG's ability to fulfill ils 

21 contractual obligations to provide telecommunications services in the City. 

22 II 

23 /I 

24 1/ 

25 1/ 

26 /I 

27 1/ 
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1 I dedare under penalty ofpe~ury under the Jaws of the United States of America and the 

3 State of California that the foregoing is true and correct and that this Declaration was executed by 
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me on,March 27, 2006 in Houston, Texas. 

5 

Joseph Milone 
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NextG Network~ 8000 Resoarch Forest Drive" Suite 115 .. 110. The Woodlands" TX co 77382 

CITY OF CARLSBAD 
Attn: Mr. Raymond Patchett, City Manager 
1200 Carlsbad Village Drive 
Carlsbad, CA 92008 

November 16, 2004 

re: Proposed Right-af-Way Use Agreement between the Cif.1J of Carlsbad, 
Ollijornia, and NextG Networks 

Dear Mr. Patchett 

Please accept this letter as the formal application of NEXTG NETWORKS OF 

CALIFORNIA INC., a Delaware corporation dba NextG Networks West ("NextG"), 
for a right-of-way use agreement or other appropriate form of authorization from 
the CITY OF CARLSBAD (the "City") to conduct business as a telecommunications 
company operating with infrastructure located in the City's public ways. This 
application is submitted to the City. in accordance with § 253 of the federal 
Telecommunications Act or 1996 and applicable State laws and local ordinances 
governing the use of the public way by telecommunications carriers for the 
provision of their services. We have enclosed a short FAQ sheet entitled" A Local 
Official's Guide: Responding to a Telecommunications Appli.cation from NextG 
Networks" in order to assist you in analyzing and responding to this application. 

A. Agreement Form and Purpose. 

NextG hereby requests a non-exdusive right-of-way use agreement 
or other appropriate form of authorization from the City of Carlsbad in order to 
install, operate, and maintain fiber optic cable and associated equipment, 
including optical repeaters and antenna facilities, on, over, and under the public 

. Exhibit _. ......l_ 

Page JiL of!L 
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way in the City in connection with the provision of telecommunications provided 
by NextG as a carriers carrier to its wireless carrier customers. In order to 
expedite its application and processing, NextG proposes to enter into a right-of­
way use agreement with the City substantially in the form of the right-of-way use 
agreement attached hereto. 

B. Information about NextG. 

Information about NextG and its technology and services is 
contained in a separate document entitled IINextG Benefits to Cities" enclosed 
with this application letter. Additional information can be supplied to the City 
upon request. 

C. NextG Business Model. 

NextG is a facilities-based provider of protocol-agnostic, 
fiber-aggregated opttcal-to-radio frequency ("RP") conversion and RF transport 
telecommunications serviees. NextG will make its services available in the City of 
Carlsbad to any wireless carrier that wishes to purchase them to transport its 
customers' wireless voice and data transmission between the carrier's BTS and the 
fiber":fed optical repeater nodes and associated antennae that NextG seeks to 
deploy on streetlights and other infrastructure available under the right-of-way 
use agreement or from other utilities. NextG's services will amplify capacity and 
extend wireless carriers' RF Signals in difficult coverage areas, including the 
'urban canyons' of Carlsbad. NextG customers will offer regulated 
telecommunications services to its customers under turnkey agreements through 
which NextG will construct and operate fiber-fed microceU networks capable of 
sustaining up to four (4) carrier customers without unnecessary replication of 
infrastructure. 

D. Regulatory Status. 

NextG has been granted certificate of public convenience and 
necessity ("CPCN") #U-674S-C from the Public Utilities Commission of the State 
of California in order to offer its services to its CMRS customers in the State. 

8<hlbU_ \ -
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E. Proposed Location and Number of Attachments. 

NextG proposes that its right-of-way use agreement authorize the 
installation and operation of its equipment and network in, under, and over the 
public ways of the City on standard-design prefabricated steel poles, wooden 
distribution poles, and other available structures throughout the City. The date of 
NextG's initial deployment and the number of installations planned for 
deployment in the City will be determined after the right-ot-way use agreement is 
in place and NextG can begin marketing its services in the City. 

F. Use of Poles and Streets; Trenching. 

NextG requests the right to utilize City-owned streetlight poles, 
traffic light poles, and/ or highway sign supports (collectively 1/ poles") for the 
deployment of optical repeater telecommunications equipment (including 
associated cables} brackets, and antennae) in accordance with the terms, 
conditions, and authorized purposes set forth in the right-of-way use agreement. 
To the greatest extent possible, NextG will utilize the existing conduit available for 
the distribution of fiber optic cable in the City. NextG will use every effort to 
minimize trenching and boring in the streets of the City by feeding fiber optic 
cabling directly from existing condUit, where available( to the poles to w~ich 
optical repeater nodes and related equipment will be .attached pursuant to the 
right-of-way use agreement. NextG will observe all applicable rules and 
regulations of the City and its various departments with respect to permitting and 
the terms and conditions related to construction of the NextG fiber-fed optical 
repeater network in the City. 

G. Technical Specifications and Drawings. 

NextG will agree to observe all the terms, conditions, limitations, 
and design specifications set forth in the right-of-way use agreement in its 
installation, deployment} and operation of the NextG fiber-fed optical repeater 
network in the City. Additional specifications and technical drawings of 
representative types of equipment can be supplied upon requested by the City. 

Exhlblt __ ....... \ -
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H. Proposed Compensation to City. 

e 

NextG proposes a compensation structure under its right-of-way use 
agreement of five percent (5%) of NextG's gross revenues from services provided 
in the City plus Five Hundred Dollars ($500.00) per City-owned pole utilized pel' 
annum. In addition, NextG desires to negotiate tenns for the llse of any City­
owned fiber and/ or conduit space that may be available. 

Thank you for your prompt and courteous attention to this matter. If you 
have any questions, please do not hesitate to call me at 936-273-0849. I look 
forward to setting up a meeting at your convenience to discuss the City's response 
to this letter of application and the next steps required to move NextG's 
application forward to approval. 

e,,~lo$um'-1AC1l1 Official's FAQ SIlt" 
-Pro~rl foml of riglr/,olwll!) lise Ilgmmrml 
-NcxIG B<rlljilSlo Cili" . 

m RUll/1Id R. Snl!, E$I)., CiTy AflonllY 
RoI>crl L Delslllon, Etq., N~xIG Nt/won, 
Pnlrick S. Rynn, Elq., Nel'lG Nthr'IJlks 

Very truly yours, 
NEXTG NETWORKS, INC. 

Joseph Mjlone, Regional Director 
Government Relations and Real Estate 

Exhibit_A I 
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NolttG Ne\WQril$r 1nl;'. :m33 r.lIi:~W9Y Pla;;e, Sill:e 500, San JOs!:, CA 95110-J711~ TI:I!!:jlhone 40B.951,80)9 tax 40U.573.6851 

NextG Networka 

E:MFiJ IWfiH~'G' Hf!N'1 t1l!lIcIMTUHI 
WI,qEL!'SS Ne/I'fORKS 

vta u,s. postal service 

CITY OF SAN FR.ANCISCO 

December 23.1' 2002 

Department of T~lQComm\.mkiltions and Information Services 
Attn: Le'Ylrrls W. Ltleven ill, Executive Director IChief Information Officer. 
375 Stcv~nsOll StreQi:, 5th Floor 
San Ft'a11citlco, CA 94'j 03 

re: PrOP0511d Neul7'nl-Ilost MicYa(:clfu/trr Telecmnm.unicatioHS Permit Agreeiru,7It 
behfleffl fh~: City a/Scm Frandsco, Ca/ifcmr.if.1, end Nt!xt(i Ne.tuJotks; Inc:. 

P1ea~ ilccept this letter as Uw iotm~! application of NEXTG N"~l'WOltKS 01' 
CAuFOl{NIA,. INC., a Delaware corporatim\ ("Ne'XtG"), for a mobile telecommUllicntions 
permit or other appropriata Iorm, <If nuthotiza.tion from the O,'V 01' SA-,\! FRANOSc.:O (the 
'''Cityll) to conduct business 8!1 a t(;!1(;!comm:urucations compmy· operating with 
jnfru~tructur~ located in tM City's pubJic ways. 

A. PermIt l?orm and PUfpo-se. 

NextG herehy .requcst~ a l1(.'mw(;lxclusive J:!.tobil('! ~lecolIlIllUllicatlolls permIt 
nr other appropriate fornl of authorization from the City of San Francisco' ill order to 
insl:tlll, 0PQmtc, alld :tnaitttain fib!!l' opnc cable and liIssociated equip.m.cmt, including 
nucrocell cm.d anterum fadlities, Oil, over, and under the public wny in . the. City in 
cunncction with th~ p.rovIslo1'1. of mobile te1eco.ttl.1nunit!1tions ElItd high-capacit.y 
telecommunicatioIU' servicef:7 re1n.ting to mobile tCIt::e:crrnmunlcauons. 

B. NextG Financial and OWllership In£o:rmatiQU. 

111n.ancia1 and ovmcrship infonnation about NextG js contained in C1 

separate document cntlth~d t'lNex.tG Netv-rorkB, In<'~ Company Information Sheet" 
enclosed ,vith thls Penllit ~pplica.t1on, Additionat final1cia.11nfonnaticm ctm btl BUl7pHcd 
to tho City upon rcqum;t. 

C. NextG Business,Model. 

Ncx:l:G is a facllltlal-i-based provider of prntac(}1-agnostic, fiber-agg.regated 
optic£ll-to-rndio ftcequency (JlRF") conversion and microcellular rCPQatcr scrvicC!E. 
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~w~ W. L(li',vr.n.1I1, F..xer.lttiillJ JJirilctor/CMif I"jhrltlfltio;> Offictll' 

.......... P~~J?~h.:'. .. ~'..~.lJ!!z..-:P'5~~ .. ~..... . .................................................................................................................................................... _ ................................................................................... . 

NextG will mnke its services ~voilable )11 th.e Ci.ty of San fl'undsc.u to nlly wireless 
t'.artier that wi:ilies to pUl'cimse them to transport itA C:.1.lstllme.TS' wb:eless voice and data 
tran.'ill1inbions between the carriel,ls Ins and the f1bcrAf~d microcell nodes and 
associa±L~d antCl.'l.naC that: NcxtG secks to d~~ploy tm streetlights and other mluucipal 
infrasl:mdure uvuilnbl.e lmder the Pennit i.1l1d any additional required authQrizations. 
NextGtg Bcrvices will amplify and extend wireless carrierE)' RF signals in difficult 
coverage ~m'lae, including the 'urban canyol,~r of San Franci5CO. NmctG CURtOll:'l.(:ffl will 
enter intv tumkcy network servicc..~ agrt';l~ments thro ugh ,"{lu.ch NextG will constt'u<:t 
and ope.r.f.'1re fibet-fed microcell networks capable Qf au..Cjtaining up h) four (4) rorricr 
cus1;omer.s withuut U11nec~.$l;1ary }'!;!plication of illfra.structur~. 

D. Regulatory Status. 

NexlG has applied for a ceriliica:h: (.'If publi.c convemEm.ce cmd necel:lbity 
("CPCN") front the ruc of the State of Calif(')j'ni~ jn urder to oHer its services to its 
CMRS cu~tomcr.s in -the: Sta\:c l')f Ca.lifornia. N~r~tG will be on. the agenda h) obtain a 
CPCN from· the PUC dUTing janumy, 2003. Noxt(i will 0pl;:"iJte Sll:l n 
tdcC!omml.U1k~tions aJrrl.er. for. the purposes 01 tho TcleC01T.1111l;11ucati0l1s Act of 1996, 

E. P.rGposed Location and Numbet' of Attachments. 

NextC pr.opmtlf.!:1 that its mohile telecotntrlut'licatilm5 pe:r.ll'lit authorl7.e the 
instnllatlol\ and operation of its equipment and natwo:rk in, under, al."I.d over the public 
way~ of the- City n:fi tip tt') ft'l,rc ht.mdrt~d (500) staJ:uiard~design prnfabl'fcatcd .9i:(!~1 polcs, 
wooden distribution pull's, and other available stru.ctu1'CS f:hroughout the City. NextG 
will apply for specific site m'td installation permits and approvals in connection wi~ the 
bulldout of Cllstollle.>r orders to attach m.ic.roc::cll~ !."tnd anterulae to its neutral-host fiber 
nehVl')rk. 

F. . !Ise: of Pol~s a:t\d Streets; Trenching. 

NextG requests the right to utilize City-o\lVned streetlight poles. traffic 
light poles, Ol'ldJor highway sign supports (collectively "poles"') fat' th" d~ploymQn.t of 
miCl'oce1lt'llar telecomm1.1I1k.ations equiplllen~ (includlng assCldf.1ted ca.blest bJ'fl.ckern,. f.lnd 
anh:>.nnnl~) in accordance wltl1 the tcrmFl, conditions, ilnd authorized purposes for the 
use and lnswl1tttio'l1 of s1.1ch cquipn'l(!r'lt specified in an appl'oprlare permH 4\gr:~e;rnent or 
agreements. To the greatest extent possible, NeKtC willl.ltllize the existing conduit 
availublr;'l for tho distrlbution of fJ."'be.r optic .cabl!:l in t:he City. NoxtG '\-'""ill u.qQ overy effort 
to minimize rrenchlng and bo.dng In the (oltrcera of the City by feeding fib!;:t optic cabling 
directly from cxhrtillg conduit, whcr~ I3v~i1ablel to the poles to which microcellular 
node!? and related. e(.I1.Upment will be att1ched pursuant to the mobile 
telecommunications permit. NextG will obnerve all applicable 1'1lle~ and n::gttlatkmfi ()f 

. . 
HemG N~t:wtIrk$llnc. 2D~:l GSl!!We.y PIIII:Cr suIt" 500. ~ai\ JU5l!, CA \l5110·370~ "f1!1t.:phane "Ioa.961.Elb73 rox 40Il,~73.CiU5l 
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the City and its various depnrtm~.l;1tli with respect to parmittln.g and the tetmH nnd 
comntions tc1."ltt;!d to C01'l<rlructlon of the NcxtG fibex-fed microcellular network in the 
City. 

G. Tt!t'!~nieal Sp~dfl~~fi()ng and Drawings. 

NDXtG will agrce to obsel'w-t rJ II the terms, conditions, .l1.m1tatioIlS, and 
design Bpedf.icnth.ms w.t forth in the applicable permits and agreements with the City ill 
its1nstruJatiOll, deployment, and op!;lr~tion of the Ne}d:G flbC!wlcd microceUular network 
in the City. Additional specifications and techn1cal drawing$ o.r l'eprel:l~ntative types of 
equipmefit can be (mpplied upon rcqucBtcd by the City. 

Thank you .for yom p:r.ompt and courtrous att~tion t(l this 'mf.ltter. If yO'll h~va 
~ny questlons, please do not hesitate to call me ~t (510) 845-9681 or (408) 573-5979. I 
](1ok forward to dJscUSSlllg with you the next Sh~pS required to move Nex.tG's permit 
applicatiun fl,)t'Wnrd. 

rot DrmiJilt M, BW/!/. D~'('lItll O/I\ICwr 
Ril'ie Wal!tplar 
RrJlJrlulli. KY<lmlltt l:s~. 

Very truly yo un; ... 

lIIextG NetwOI'k&!, .n~. 203~ Gateway Place. SuIte suo, San Jos~, CA 9511U-370!) Telephone 4OS.961.6S711 PIlX 40eS)ll.6as, 
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1 
BEJOU TIlE ARIZONA CORPOBA110N COMMISSION 

2 
OOlJMISSIQNBRS ~ Corp:ntJoll Commlubl 

3 DOCKETED 
J.BFF HATCH-MILLBR. ChainnlU) 

4 WILLIAM A. MUNDHLL 
MJKB GLEASON 

AUG .Imoo . 
5 KlUSTIN It. MAYES 

BARRYWONO 
6 

I D~DBY InrL I 
7 IN 1.'HE MATI'ER. OF nIB APPLICATI(JN 01' 

NEXT(} NETWORKS OPCALIFO~.INC. 
8 DBA NBXTG NETWORKS WBSTPOR. 

APPROVAL OF A CEllTJFJCATBOF 
9 CONvENmNCEAND NBCESsrrY FOR 

TRANSPORT AND BACKHAUL SBRVICBS TO 
10 OmBR. CARRIHRS. INCLUDlNG BUT NOT 

I.JMl'IEJ) 1'0 WIRBLBSS . 
11 1'BLBCOMMUNICATIONS SERVICES 

PROVIDERS AND POTBNTlALLYto 
lZ WDmLBSS INFORMATION SERVICES 

PROVIDRR8. 
13 

DAm OF HEARrNo: 
14 

PLACBOP BEARING: 

JoJy21.2006 

~AIizoDa 
15 

16 
ADMlNISTBATlVB LAW JUOOE: Tama Wo]ftI 

DHCHUON NO. 68'15 

OPINIPNAND OBDEB 

Page 1 of9 

APP.8ARANCES= 
17 

18 

'Ihomu H. Campbell, LEWIS AND ROcA, LLP, on 
behalf ofNatONetworb ofc:attfomJlI, InD. db. NClltG 
1'1~Wcst; 

19 

20 

21 

2Z 

T. 8r;lot1~ COLa. RAYWJD &BRAVBRMAN. 
UP, on ofNcxtG Netwmks ofCal.lfomia. Inc. dba 
NextG Netwoib West; and. 

bth LaytoJi, Statf Attoma,yt Legal Division. on beha1fofthc 
Commission's UtilitirJs Dimon 3taff.. 

BYTII.E COMMISSION •. 
. . 23 Ha-¥ins CODlIkh:n:d the en1ire teCOt'd berein and beJnJ fully II;lviscd in the prem.isei, 1hc 

24 Ali.r.onA CoIpQndion Commission C~ finds. COD~11I1d orders that: 
2S 

26 

Z7 

JINDINGS OB' B'AC'r 

1. On July 1. 2005, NIIttO Netwoib of California, Inc. elba NmG NetW'Oi'ks w. 
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I and Necaity ~ to pmri:Ie ~ line ad intrastale acceaa rerrices in ~ to supply 

2 tnmBport and bad£IumJ. SfIVicea 10 other can:im, iDclucliDg 1M DOt. limited to wirdess 

3 tc1ecommuolcatiou services povidera and patcmtia11,. to wifeless iofofmatioD. smr1ca providem 

4 within the Stm. of Arizona. 
5 

6 

7 

2. On A~ 17, 2005, tile CommiHkm·s Utilltiea Di'Visil'6 Stsff f'Staff"') doclremd II. 

eopy of a letter iDf'ormil1g Applicant offUJtber infilrJnation nx(UiNd for Std'to eomplele ila BDId)'lis 

10 additional information. 

11 4. O.a luae 6~.2006, SUdffiled B StalfReport on the spplioIdiorl. ~ appmvw. 

12 rmbjec:t to omWn oonditiom.. 

13 

14 

16 
6. On Jal)t 14, 2006. NextG ff1ed an Aflidavit ofPoblication demcmsInting lhat notice of 

17 the application was published in 11m ArItmJa Republic, It MWapaper of preml eimulstlon in 1M 

18 queetc;d CeIdS~ I!IC.'n'ice .... on June 30,2006. No J\i!qllOSts for intemmtion WIn filId. 

19 7. On.My 26w 200fi, Thomas H. Campben and MIdtael T. Hallam filed a MotiOll 8DII 

20 Consent ofI.ocal Counsel for Pro Hac Vice Admit!!dcm of Scott 1"hompICm. 

21 

22 
gnmtod to Scott Thompson at the ~ of 111e hesriDg. Applieant ami StBff ttppIIIU:ed 

23 
24 through counsel and pruentcd evidence. No am'bonl of the public appeared to provide public 

25 oomment, 

26 9. Next(} is organized UDder the hiwa of Delaware as. a C cmpondioD. and bas been 

'27 antbnrUJod to do businaN in Atit.oDa sinoc: Dcecmber 23, 2004. 

28 

DBCISIONNO. CiS'15 
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DOCUTNO. T·20377A..QS~ 

1 
10. NextG plans to oft'el pdwto _ ami iD1mswe access senriees in Ol'd«. to prom 

2 tnmsport ad. barlrhant aervlceI ofwicc ami data signals, pri.mmily for wire1eI8 ~ Ne.x.tf:l-I 
3 44JU1' Tnwport ServioeB.It 1180 optical teclmoIolY. incIudill8 multt-wave1cm.gtb. Ojrtlcal·tachnology, ave 

4 ckIdieated 1rImBport fi.o:lUties 10 pro'Yide ~ COlIIpIDJiciI with JODIe emcient 1l'IDtIpoE 

5 and greater cm:mll m:tworit Hn'lco op1ioDt. RF Tnwport SenIioes COQQ8Ct cmtomer provisIe4 . . 
6 

wireJ.esI elll*lhY equipment. to ~ or NmrtG provid&:d bi-directlo.nal RP-~lica 
7 
II c:onvemon equipment at a hub tacility. The hub ftdIity am be cartomet or NoxCO prtMded. Th 

9 conwmdoa eqaiplnent will allow NextG U) aooept lUi traffic from the eualomer aDd then send hi 

10 dimctiomiI traf1le trerunnfsslon aeroa 1be appropdltO 0jldcaJ. DfItWOIks. Itt the nmote eIIds NextO 0 

1 J 1bo teb!commtJDi.eatlona IWii1JlIMiI 'Will provide RP-1o-optiea1 COIlYennon equipuiem to allow bi 

12 dmectional comrc:raion between optical signals IDd RF sigrutl&. RP aipals &lID be 1'ICOi~ anc 

1 S mdWed at this maote node. Ne'xtG will oft'et service subject to 1he avaiIability or the ILIOOIIIIl'l 
14 

facilities aodI01' equipI:Drr1t Nc=xlG CPItaI11:y baa pIani to operate in 2.7 .. and 1m commentA'<C 
IS 
16 opendioni in CalJ.lbmla, Geof&ia IDd miDmL IU lbe ~ NextG~8 witness testified that Nod 

17 plaDJ to ~ pnJ'Yidon aflleJ:'Vb in ArizDna withh1 one year of recoivins. Ca:ti&ate.. 

11 11. NextG states in its.appllcatioD that it wiD Rlly on the: finanemt ~ ofits,PAtOD 

! 9 company. NextG NeIWOIb, Inc. TbcI Staff RqM.n111b1b:s that the 200S financlaJ. atatemenbl providcf 

20 by NatO Hat total assets of $44,6'8.000, total equity of $17,514.000, and net Income 0 

21 
(SS,739.000). 

22' 
12. 

23 
24 .app:ox.imatelJ 36 .~II IIDd tI ootdr'Bat. 'Vt'OJkaa with more dum UO ".ars of combinec 

2S ex.periaice in the ~s Ia.dumy. 

26 13. 'I'1» applietlion It1IteI fbat on Maroh 9, ~OOS. tbD City am County of Sun Fl'I!UJ1scw 

27 61e<.t It wmpW.u aphtst NmG assooIatM with a dispute between Next(} aDd the City ~ 

28 

DECISION NO. 68915 
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DOCKBTNO. T·20311A~ 

1 NextGta ab1llty 10 constmct in 1M publio rigbtl-of-way. Stiff *te8 in itl Sd Rqmt that on 

2 JIIlDlBlf 19. 2006. StatfmceivecJ" oopy of a Imumy 1'2. 2006 Order ofthc Califbmia Public l,JIiJides 

3 CmnnMasion (cpuC Decision 06-01-006) fbutinS un behalf ot~eJrtO. Std:u.oted Chat the eomplaint 

4 did not involve issue. Jelated. to cuatome1'. senr1co. but only jurisdicrtiOMl i.u.. raised by ibe City. 

S Ned) cedified that nd1hflr the AppJiamt DOl'.iy of Its offlcea, ~ partlI.tU's or manngars have 
6 

beIn or IIl'e curreutly i!:I.voIwd In aD)' other formal or infi.nmal c:mnptaint ~np .f.XII.dbtg before 
7 . 

111)" state 01' ftdcral ~ commimon, administndiw a.FlCYi or law enfbt.rcemem ~. or in 
8 
, ID3' civil or crimiaa1 mveatipdllbS" aftd that NatO'a pam aDd affilUdee havo DOt bid 1m a.ppliC«diun 

10 for service dmic4. or authorlty rovobr.I. in aD)' B1Bte. 

11 14. Applicmt has the fimDoiaJ. teolu:d.ad. IP.I managerial capabilities tD pmride the 

12 prlWle line setYlces and infrastate accesa ~ it is requastitlg IlUihDrityto pn:Mdo. 

13 1'. 

18 hccawIe 1here are aJOOmativcs 10 ApplicmIt-s ~~ App1kant will have to oonvince ~ to 

19 p.m:buo. i. seIVioc:e; Applicant has DO ability to adveqely .urect flu" local excb.aDp or ~ 

20 smite mark.ttst and Applicmt will therefore have no DWket power In tboae 100aI IMhtulge or 
21 
~enge Ik'n'i<:e markets -where aIP:mBdve providerIlI ()fte1ecommunieadons ~ eDt. 

22 

23 

24 

17. It is appropriate to dusffy all of Applicant's a:uthoriJrA:d services as compeI1tiw. 

18. NextG's proposed 1IlIiff'lists a mBXimmn 1BlI!I for its proposed prlwm line: 9mvices IUld 

2S intrastate IlCOOSI services. Staff' reviewt:d. Nex1G~1 p~ tariff, end IdIIte8 1bBt wblle it Jiatzt It. 

26 IIlIIXimmn ~ Nex.t.Ut
, proposed Uniff' is baIRd 0Jl Ild(ud ~ and DOtes tbat Commisskm. mles 

'rI ~ tbIIt the tate Charged fur a aervlce may not be lea than a compauy'l total senrice long-run 

28 
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IXX!KBT NO. T·203'11A-05-04S 

I ~ colli ofproviding the .moo. Staft' ~ ht Bi:ace die sm:viaes to be oilbed are hJgbl 

2 ~ aDd wieted for sophilliCeted carri&Is and com~ oompIIIIies ~ f 

3 ~oharges amd obIrccmtract teJmB fot ~iDt wirele .. voioc _data ~ StaJ 

4 bcIiewi the proposed II.teI are just awl roasooable. S1a1f also DOtes thqt the majority of NextG t 

5 ~ lU1! expeeted to pL1ld1ue smW.ces uruIet IndivIdual case basJs ("Jean) ~ QD 

6 pri.cing. St8t:fStated 1hat wi:dJ.e it uonsidc.ftd the tidr wlllCl rate: btwJc ("FVRB") ~OD 8Dbm.i.tte 
7' 
8 by dID AppIicIlrlt" it did not believe the 1nfbtmItf0l1 cJoun.red substlntial wdgbt in. 8GUiq Applicant .. 

9 1'IIterI. 

10 '19. The ratal.Pl'OlJOKd. by the ~ R!'; for oomp;titive smieers. and in general 

11 ntel ~ oompulitlve setvioea are not set aocoIdhls.fo rate of reCum regulation. Staff obtalnet 

t1 Urlimnstion ~ the Appliamt that indiD81e8 11& FVRB is zero. Sfaff baa nnricn.ml the rate. to b 

13 cbarp by die Applicant and belifM1s dt.ey are just and reasOaBble sa 1hey an:: compII8ble to thoBe 0 

14 
otbI:r, eompeDtive local carrie:rs offering senice ill Arizona and c:ompanible m the ~ AppIiwl 

15 
i6 cbmpB in other jwisdicti.oDa. ne r:a to be altiJlllD]y chqed by AppIfeant will be heavI~ 

17 intlaerLcDcI by tho market. BecaDse of the nature of1he competitive market'mid other tBcton. a FVRl 

11 IDIIIysiJ l~ DOtu.eccasarily ~ of Applicant's operations. 

19 20. SUtT recomtrJeAClg 1hat AppHcmt be gnmkKl q Certiti.c:llm to provide tba ~ 

20 int.rutate talscomm.unioltions .services subject to the concUtiolL that Appllcant docbt tarlftS fat cacJ . ' 

21 certificated ~ confotmiog to the wHfs proJOiCd in the app1ieBli.~ witmD :MS dB.y& from ~ 
22 

date of aD. Older ill tblJ matter or 30 days prior 10 providing IICI'Yicc; whi.cItewr COIUe\t fi~ and tha 
23 
24 the C«dflcate should become. nun axI void at\er. 'due pmOea if i~ does ~ tim.el)' com'ply wltb du 

25 wmlitioo.. 

26 21. SUdf':ft.a:dJ.er reoommendB 'the fullowing: 

27 

28 

5 DEClSJONNCJ. '. 68915 
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DOCKET NO. T-20371A-05-04B4 

. . 
that ~ be required to nDlify dm Ormmilliion immediately upon 
chaDgel to ApplicIIDls, aamo, ~ or~numbea:; ad . 

that ~ be ordeml to coopcmto wilh Commil8ioo inveatiplicms 
hiolddffi& but DOt limited to QlStomer complainte. 

Stafi"1 ~_lIIions. 18 Bet fbrth herein, lIR' ml8DDllhle, 

mlg,USIONS QlLAW 

1. .Applicant is a public service cwpumioD witbiu. the memJag of Artlcle XV of tho 

Atizona CoD&titutiun BndA.R.S. II 40-281 ancl4O·282. 

2. The CommBnriOD bas jw:i~ over Applicant and the subject matter c1f the 

a.P,Plk:atiml.. 

~. Notice orthe appliadioo WIll given in ~ wiIh the taw. 

4. A.R.S. , 40-282 allow8 8. teJecommunicatioDa oompmy to file an appIiCldion fer a 

Ce.ttm.cate to proW3e oompetitive teleoommunicat.iona senricea. . 
5. Pursuant 10 Aldole XV of the ~ Conatitu:tJODt u wdl u the Am:ona.lLevisr.d 

S1D1lI.bI8, it is in Ihe public imereat An- AppIieant to provide thI tolecon .rnvtricaticms IIlVices set forth 

m lea app1ic:&lUm. 
20 

26 

27 

28 

6 DECISION NO. 68915 
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1 I. ~ in Ariicls XV of1he A:dzooa Coostitution u wenu the Competitive ~ 

2' it D just and rea:souable md. in the public interest for ApplJcant to atab1ish ~ _ oharges fbat ar 

3 DDt lea than t!uJ Applicant". total aet\Iice J.cq-nm. ~ COIIta or provJ.cliDg the eompetiti.v 

4 Hn'ices uppI'QWd hm:aiD. 

S 9. StaJrs ~ ae setfurth hemhJ. IIIrOl.'tIUOllablc and sbould be~ 

(i 10.. Tbe maxlm:am mtes in AppHeant", ~ tariffs are just ami NBIODIblo !D1 shauL 

7 IJO ftPP1'OVCd. 

8 QIIIB 
9 rr IS 11IBIlBFORB ORDBRBD thIl the appJfuaticm ofNextO Netwolb of Califomi .. lftc 

10 dba Nc:JrtG Netwolks West fOr a Certiti.cate of Coovenierice amcI Necessity 1br aathorlty to provid. 

11 pivate I.i.DD and intrastate access aervicas in order 10 ., 1mnBport and baoJduw 

12 ~ ~ to other eurlcn, IncJudinS but .not limited UJ 'WiteleI 

13 tmeoommUDicaiima &en'Ioes p.t'O'YidD 8Ild wireleu ill.fonndon sarvicas providers. within 1b.e 'Stat 

14 of Arlzcma $hall be, and II beteby. gnmted. COD.di1iOJlCld \lpoD NextG Netwmb ofCalifbm.ta..lnc. db 

15 NextG Notwmb Weat'a ti:meJy oomplIan.ce with the mllow:iJJe 0Rbini Pmqraph. 

16 IT IS FURTHER. ORDBRlID Ihat NeJ.tG NetwDIb of CIlilbrDiI, Inc. dba NcxtO Network 

17 Wilt Bha1l filo with docket COIdmI., l1li a compliance item m fhIs case, widUD. 365 da.yw or thi 

18 DeoI.sloo. or 30 days prior to tho oomn .,ce1luml of service. ~ carnes Brst. ta:riftB for. eaol 

19 service authorized heNin conf'orming to the 'lBlift'pIPI filed. with its appliadion. . . 

2D IT IS FURTHER. ORDERBD 1hat ifNextG Networks ofCalJfbmia.1nc. dba Ncx10 Network 

21 West fhUs to meet the tiInefi:aJnc ~ ·in tho On;icrina Pmagraph above,'1he Certiftoate a 

22 Convemence and Necesslty conditionally granted hDIn shaU beeotnc null _ void after dq 

23 ptOOess. 

24 IT IS FUIlnmR. ORDERED that NextO Networb of CIlilbrDiI, Inc. db.a NexW NeLwo!k 

25 west ahalJ. comply with aU of1he Staif'recomrneDdatiODS set forth in FimliDa's of"aet No. 2) Move. 

26 

27 ••• 

28 ••• 

7 DECISION NO. 68'15 
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DOCKETND. T·20377A.()S-0484 

1 IT IS PUJl11lER. ORDERED that the &erVices NexlG Networks ofC~ Inc. dba NextG 

2 Networks Wm is authorized. to provide hain arc hen:by elusified III oompetitiw. 

3 IT IS FUllTHBR. ORDBRBD tIist fbil DccllIi.on &Imll beco!tre eftective fm.Incdit4et,.. 

4 BY OROBROr lHEARIZONACORPORAnON COMMISSION. 

S 

61~1I1m00f~~~~----~~~~~~--71~ NHR 

8 

9 

10 

11 

12 

13 

14 

]$ 

16 

17 

18 

19 

20 

21 

22 

2' 
24 

2S 

26 

27 

28 

~WfSiI 

DISSENT 

DlSSJnIT 

'lW3I1i 
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1 SERVICB LIST FOR: 

2· 

NBXTO NBTWORKS OF CALIFORNIA" JNC. db 
NBXTG NETWORKS WEST 

J IX.>CICBT NO.: T-20317A..os·04I4 

4 T. Soo1t ~1IUll 
COLB. RA YWID & BRAVBRMAN, ILP 

5 1919~Aveaue.. 8to. 200 
W.~DC 20006 . 

6 A~ for NanG NatvroIka ofCaUfomla.IDc. 

7 'lbomuH.~ 
Mio!ad T. Hallin 

8" LBWISAND ROCA 
.,. 41} N. Ccm.tnd A"VJIlUe 
7 PhoImix.. AZ 8:5004 

10 ~KomplO1. ChiefCoumd . 
If :. ~1Bff Attorney 

1
" ARIZONA CORPOIlA110N COMMISSION 
,.. 1200 Weaf. WaslJiDaton SUwt 

13 
Pbocmix, ArizoDa 85007 

14 
Bmest O.l0hwJ0D, DJrecto.r 
Utilities Divisloo 
AlUZONA CORPORATION COMMISSION 

1S 1200 West WesbiD&toD.Stn!1It 
16 Phoenix, AliZlJlltt a1OO1 

17 

18 

19 

20 

21 

22 

n 
24 

25 

26 

27 

28 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

NEXTG NETWORKS OF CALIFORNIA, 
INC., d/b/a NEXTG NETWORKS 
WEST, 

Plaintiffs, 

vs. 

CITY OF SCOTTSDALE, 

Defendant. 

No. CV2010-000832 

DEPOSITION OF DAVID MARCEL CUTRER 

PREPARED FOR: 

SUPERIOR COURT 
(Original) 

Scottsdale, Arizona 
September 22, 2011 

11:12 a. ffi. 

REPORTED BY: 
AZ Litigation Support, LLC 
Susan A. Grenz, RPR 
Certified Court Reporter 
Certificate No. 50720 

AZ LITIGATION SUPPORT (480) 481-0649 



David Marcel Cutrer NextG vs scottsdale 9-22-11 

1 Q. other than NextG Networks, do you have any work 

2 experience in the telecommunications industry? 

3 

4 

A. 

Q. 

5 industry? 

6 A. 

7 Wireless. 

8 

9 

Q. 

A. 

Yes. 

Where else did you work in the telecommunications 

Prior to NextG, I was with a company called LGC 

What were your job duties at LGC Wireless? 

I was one of the founders of the company. I was 

10 the vice president of engineering for a number of years and 

11 also the chief technology officer for several years. 

12 Q. Is LGC Wireless still in existence, to your 

13 knowledge? 

14 A. Yes. Not as an independent company so -- LGC was 

15 acquired in 2007. 

16 

17 

18 

Q. 

A. 

Q. 

Do you know who acquired LGC? 

Yes. 

Who is that? 

19 A. ADC Telecommunications, and a year ago ADC was 

20 acquired by a company called Tyco. 

21 Q. As chief technology officer for NextG, is it fair 

22 to assume that you are familiar with the services that NextG 

23 provides to customers? 

24 

25 

A. 

Q. 

Yes. 

What is your understanding of the general nature 

AZ LITIGATION SUPPORT (480)481-0649 

8 



David Marcel Cutrer NextG vs Scottsdale 9-22-11 

1 of the services NextG provides? 

2 A. Our primary service is that we provide RF 

3 transport to the wireless carriers that service -- transport 

4 signals from a carrier base station to a location in the 

5 right of way. We also provide backhaul services as a 

6 separate product. 

7 Q. Do you draw a distinction between transport 

8 services and backhaul services? 

9 A. I draw a distinction between RF transport and 

10 backhaul. 

11 Q. What are the distinguishing characteristics 

12 between RF transport and backhaul service? 

13 A. A backhaul service is transport between a carrier 

14 base station and their switch location. 

15 RF transport is transport between a carrier base 

16 station and where the signal is radiated to mobile users. 

17 Q. Who, if any, company are you aware that NextG 

18 provides strictly backhaul services to? 

19 

20 A. 

MR. THOMPSON: Objection. Form. 

Can you clarify? Are you looking for an example? 

21 BY MR. ANDERSON: 

If anyone that you're aware of. 

Verizon. 

22 

23 

24 

Q. 

A. 

Q. What location or locations in the country does 

25 NextG provide backhaul services to Verizon? 

AZ LITIGATION SUPPORT (480)481-0649 
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David Marcel Cutrer NextG vs Scottsdale 9-22-11 

1 

2 

3 

4 

A. 

Q. 

A. 

Q. 

5 service? 

6 

7 

A. 

Q. 

Chicago. 

Are there antennas involved in that service? 

No. 

Is that service strictly fiberoptic-based 

Yes. 

Is the fiberoptic-based service hooked up to any 

8 antennas that Verizon has? 

9 

10 

11 

A. 

MR. THOMPSON: Object to form. 

No. 

MR. THOMPSON: Just give me a split second to 

12 state an objection to the form of the question, and you'll 

13 just answer unless I tell you otherwise. You answered, and 

14 I think you said, II No . II 

15 THE WITNESS: I said, "NO." 

16 BY MR. ANDERSON: 

10 

17 Q. What is your understanding of the service that --

18 backhaul service that NextG provides to Verizon in Chicago? 

19 A. It's the same as I described. So we connect our 

20 fiber to their base station equipment back to a switch 

21 location. 

22 

23 

Q. 

A. 

And what is the definition of switch location? 

Probably the best way to explain it is it's the 

24 point at which in the carrier's network they connect their 

25 signals to the broader either PSTN or internet connections. 

AZ LITIGATION SUPPORT (480)481-0649 



David Marcel Cutrer NextG vs Scottsdale 9-22-11 

1 Q. And when you use the term "PSTN," are you using 

2 that as an acronym for public switch telephone network? 

3 

4 

A. 

Q. 

Yes. 

So if I understand correctly, the backhaul 

5 service that NextG provides to verizon in Chicago is 

6 ultimately interconnected with the public switch telephone 

7 network? 

8 

9 A. 

MR. THOMPSON: Object to form. 

Ultimately, but that's not the service we 

10 provide. So we're providing the transport from the base 

11 station to the switch. 

12 BY MR. ANDERSON: 

13 Q. And what is the base station in the context of 

14 the service provided in Chicago? 

Meaning what is a base station? 

Right. 

11 

15 

16 

17 

A. 

Q. 

A. It is a piece of equipment that our customers use 

18 that takes information, data, and puts it into a signal 

19 format that can be radiated to mobile subscribers. 

20 Q. In the case of the Chicago example, is the base 

21 station owned by Verizon? 

22 

23 

A. 

Q. 

I believe so. 

And that base station that is owned by Verizon, 

24 does that have an antenna as part of its makeup? 

25 MR. THOMPSON: Objection. Asked and answered. 
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1 A . I believe so. 

2 BY MR. ANDERSON : 

3 Q. Is my understanding correct that NextG doesn't 

4 have any ownership of that base station as far as the 

5 Chicago network? 

6 

7 

A. 

Q. 

Correct. 

Do you know who is responsible for transmitting 

8 and receiving the RF signals at that base station in 

9 Chicago? 

10 

11 

A. 

Q. 

I believe it's Verizon. 

What type of telecommunication signal does NextG 

12 transport in Chicago for Verizon? 

13 MR. THOMPSON: Object to form. 

14 A. Can you clarify the question? 

15 BY MR. ANDERSON: 

16 Q. Sure. In terms of is NextG transporting a 

17 fiberoptic signal or a radio frequency signal? 

18 A. A fiber signal. 

19 Q. So in that situation, that's -- strike that. 

20 You identified that as a backhaul service; is 

21 that correct? 

Correct. 22 

23 

A. 

Q. And in that situation, Verizon has a base 

24 station; is that correct? 

25 A. Correct. 
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1 Q. And then NextG has equipment that converts the 

2 radio frequency signal to a fiberoptic signal; is that 

3 correct? 

4 

5 

A. 

Q. 

Ask that again. 

Does NextG have equipment that it uses in the 

6 Chicago deal with Verizon that converts a radio frequency 

7 signal to an optic signal? 

8 

9 

A. 

Q. 

No. That's what the carrier base station does. 

In what format in terms of RF or optical does 

10 NextG receive the signal from Verizon? 

11 

12 A. 

MR. THOMPSON: object to form. 

It's not an RF signal that we receive. 

13 BY MR. ANDERSON: 

14 

15 

16 

Q. 

A. 

Q. 

It's already converted to an optic signal? 

Correct. 

When Next G receives the signal, where is the 

17 signal transported to? 

18 A. Well, if you're -- it's bi-directional. If 

19 you're at the base station, it gets transported to the 

13 

20 switch. If you're at the switch, it gets transported to the 

21 base station. 

22 Q. Okay. And the switch, is that equipment owned by 

23 NextG or Verizon? 

24 

25 

A. 

Q. 

Verizon. 

And at the switch -- if a signal is transported 
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1 from the base station to the switch, is it converted to a 

2 different type of signal when it reaches the switch? 

3 A. Not by NextG. 

14 

4 Q. To your knowledge, is it converted to a different 

5 type of signal by Verizon or some other provider? 

6 A. Well, yes. The function of the switch is to take 

7 those signals and process them and convert them into signals 

8 that can interface with the PSTN or other telecom services. 

9 Q. But in the case of the Chicago agreement with 

10 Verizon, NextG doesn't convert any signals; is that correct? 

11 

12 

A. 

Q. 

Correct. 

So is my understanding correct that in the 

13 Chicago deal with Verizon, the sole function of NextG is 

14 fiberoptic cable from one point to another? 

15 

16 

A. 

Q. 

Primarily. 

Are there any other functions that NextG does in 

17 its agreement with verizon in Chicago? 

18 

19 

A. 

Q. 

No. 

I have seen a reference in some filings to 

20 something called a point to-point service. Are you familiar 

21 with that? 

22 

23 

A. 

Q. 

Generally. 

Is what we just described about NextG's service 

24 provided to verizon in Chicago considered a point-to-point 

25 service? 
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A. 

MR. THOMPSON: Object to form. 

I would say so. 

3 BY MR. ANDERSON: 

15 

9-22-11 

4 Q. Are you aware of any other types of services that 

5 would come under the classification of point-to-point 

6 service? 

7 

8 

A. 

Q. 

There are many, yes. 

Does NextG offer any other type of service that 

9 would fall under the classification of point-to-point 

10 service? 

11 

12 A. 

MR. THOMPSON: Object to form. 

I haven't thought about it. 

13 BY MR. ANDERSON: 

14 Q. NextG offers distributed antenna systems as part 

15 of a service it offers; is that correct? 

16 A. Well, distributed antenna system is a generic 

17 name for a certain kind of architecture. The service that 

18 we offer is what we call an RF transport service. 

19 Q. In terms of backhaul service, are you familiar 

20 with that term? 

21 

22 A. 

MR. THOMPSON: objection to form. 

Yes. 

23 BY MR. ANDERSON: 

24 Q. What is your understanding of the term "backhaul 

25 service"? 
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1 MR. THOMPSON: Objection to form. I think you 

2 literally asked him that about ten minutes ago. 

3 But you can answer it. 

4 A. The same question. That's the service that 

5 transports service from a base station to a switch. 

6 BY MR. ANDERSON: 

7 Q. I apologize if I asked you that before. I just 

8 want to clarify if there's any distinction between a 

9 backhaul service and a point-to-point service. 

10 MR. THOMPSON: Objection to form. 

11 A. Is that a question? 

12 BY MR. ANDERSON: 

13 Q. Yes. Let me rephrase it. 

14 Do you draw any distinction between a backhaul 

15 service and a point-to-point service? 

16 

16 A. From my perspective, a backhaul service is what I 

17 just described. A point-to-point service is a very generic 

18 term that would apply to many kinds of services. 

19 

20 

21 

Q. 

A. 

Q. 

Okay. 

I wouldn't use that term, but you asked, so -­

Just so I'm understanding and we're on the same 

22 page, you would characterize the service that NextG offers 

23 to verizon in Chicago as a backhaul service? 

24 

25 

A. 

Q. 

Yes. 

Are there any other locations in the country that 
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1 you're aware of where NextG provides what you would term as 

2 a backhaul service? 

3 

4 

5 

6 

A. 

Q. 

A. 

Q. 

We have -- not operational. 

Is there something that you have in the works? 

We have some other deals in the works. 

Do you have any potential deals in the works for 

7 the State of Arizona to provide backhaul service? 

8 A. Not to my knowledge. 

9 Q. The base station that you referred to as Verizon 

10 having in Chicago that NextG hooks up its fiberoptic to, is 

11 that the same thing as a macro cell? 

12 MR. THOMPSON: object to form. 

13 A. Yes. 

14 BY MR. ANDERSON: 

17 

15 

16 

17 

Q. 

A. 

Q. 

Does NextG's DAS service utilize any macro cells? 

Can you clarify the question? 

Sure. Let me back up for a minute. 

18 We've referred to something called a distributed 

19 antenna system. Agreed? 

20 A. Agreed. 

21 Q. And you've indicated, I think, that distributed 

22 antenna system is kind of a generic termj is that correct? 

23 

24 

A. 

Q. 

Correct. 

Is there an industry technical term that you 

25 would subscribe to the service that NextG is currently 
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1 antenna. 

2 BY MR. ANDERSON: 

Okay. 3 

4 

Q. 

A. I mean, I happen to know Verizon uses an antenna, 

5 but we have nothing to do with that. 

6 Q. When a signal reaches the Verizon antenna from a 

7 wireless customer in Chicago, the signal is then converted 

8 to a fiberopticj is that correct? 

9 MR. THOMPSON: Object to form. 

10 A. No. In that system, you have the free space 

11 signals, they're converted at the antenna to an electrical 

12 RF signal, and then those are connected to the Verizon base 

13 station. 

14 BY MR. ANDERSON: 

15 Q. And at the Verizon base station, it's converted 

16 to a fiberoptic signalj is that correct? 

17 

18 

A. 

Q. 

Yes, and then connected to our fiber. 

Where is the demarcation point between Verizon 

19 and NextG in that scenario? 

20 A. Between the base station and the fiber. 

21 Q. SO going back to the Pima County services, is 

22 there anything different about the end user's phone call in 

23 terms strike that. 

24 In terms of the actual end user wireless phone 

25 customer, is there anything different about the way they 
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1 will use their phone, whether it be used in the Chicago 

2 model that we talked about versus the Pima County model? 

3 

4 

A. 

Q. 

From the end user, no. 

So that's all just a matter of how the signals 

5 are handed off after the end user talks into the phone; is 

6 that correct? 

7 

8 

9 

10 

11 

A. 

Q. 

A. 

Q. 

A. 

Correct. 

Are you familiar with something called a BTS? 

Yes. 

What is your understanding of a BTS? 

A BTS is an acronym for what people call a base 

12 transceiver station. Earlier we've been talking about a 

13 base station. That's shorthand for a BTS, same thing. 

14 Q. 

15 service? 

16 

17 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

A. 

Q. 

22 service? 

23 

24 

A. 

Q. 

In terms of a -- are you familiar with land-line 

Generally. 

Are you familiar with equipment known as Tl? 

Yes. 

What is your understanding of Tl? 

Tl is a data transport service. 

Are you familiar with just regular copper wire 

Yes, generally. 

Is copper wire the method that phone service was 

25 traditionally done in? 
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1 BY MR. ANDERSON: 

2 Q. If AT&T were to decide it wanted to provide its 

3 own antenna rather than use NextG's, would that be 

4 technically feasible? 

5 

6 A. 

MR. THOMPSON: Objection to form. 

Technically feasible, yes. But that wouldn't --

7 that would then not fall into the category of service that 

8 we provide. 

9 It would also prevent us from serving other 

10 wireless customers on that antenna, which is commercially 

11 unattractive. 

12 BY MR. ANDERSON: 

13 Q. So if I understand correctly, it's technically 

14 feasible but not practical from a business standpoint; is 

15 that correct? 

16 

17 A. 

MR. THOMPSON: Objection to form. 

I'm just saying that's not the service we 

18 provide. A lot of things are technically feasible. 

19 BY MR. ANDERSON: 

20 Q. In the Chicago model that we talked about where 

21 NextG just provides backhaul service, your understanding is 

22 that Verizon has its own antenna; is that correct? 

That's my understanding, yes. 23 

24 

A. 

Q. What are the -- in terms of technical terms, 

35 

25 other than who owns the equipment or controls the equipment, 

AZ LITIGATION SUPPORT (480)481-0649 



38 

David Marcel Cutrer NextG vs scottsdale 9-22-11 

1 they're talking about a traditional cell site, which is 

2 meant to cover a larger area and typically would have larger 

3 antennas. 

4 Q. 

5 power? 

6 

7 

A. 

Q. 

So the larger antenna, would that mean higher 

Generally, yes. 

Other than the power output, is there any 

8 distinctive technical distinction between a macro cell 

9 antenna and a NextG node antenna? 

10 

11 

A. 

Q. 

Yes, many. 

Okay. What are the general distinctions between 

12 the macro site antenna and the NextG node antenna? 

13 

14 or 

15 

16 

A. 

Q. 

A. 

Are you referring specifically to the antenna 

Right, just the antenna. 

Okay. A higher power and -- for the types of 

17 antennas that are put on right-of-way poles, there are often 

18 size restrictions, esthetic restrictions. A lot of antennas 

19 that go on right-of-way poles are what are called omni 

20 antennas, which means they radiate in a 360-degree pattern 

21 as opposed to a macro site, which often has a directed 

22 antenna beam. 

23 Q. In terms of technical specifications, though, 

24 like functionality or receiving and transmitting RF signals, 

25 other than directional and omni, are there any specific 
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1 differences between a macro cell antenna and a micro cell 

2 antenna, as it might be called, other than power? 

3 MR. THOMPSON: Objection to form. 

4 A. So would I say power, size, pattern, which you 

5 mentioned. I would say those are the major differences. 

6 BY MR. ANDERSON: 

39 

7 Q. The previous testimony that I've heard is that at 

8 the NextG node, there's an electronics conversion box; is 

9 that correct? 

10 

11 A. 

MR. THOMPSON: Objection to form. 

Can you clarify what you mean by that? 

12 BY MR. ANDERSON: 

13 

14 

15 

Q. 

A. 

Q. 

No. Let me ask this a different way. 

I'm not sure what that 

Once the signal reaches the antenna from a 

16 hand-held wireless, it's then converted from free space RF 

17 to electrical RF, correct? 

Correct. 18 

19 

A. 

Q. And then it goes to coaxial cable to another 

20 device; is that correct? 

Correct. 21 

22 

A. 

Q. What is the next device that that signal is 

23 received by? 

24 A. It's a device that takes the electrical RF signal 

25 and puts it onto an optical carrier. 
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1 that aren't wireless providers? 

2 A. Yes. We've sold some of our fiber assets to 

3 other telecommunication companies. 

4 

5 

Q. 

A. 

Is that strictly in terms of backhaul service? 

I wouldn't call it backhaul because a lot of 

6 times the application is between enterprise customers, so 

7 it's more -- it's more Ethernet service. 

8 Q. Are you familiar with an industry term called 

9 "dark fiber"? 

10 

11 

12 

A. 

Q. 

A. 

Yes. 

What is your understanding of that term? 

It's a term used where people either sell or 

13 purchase the right to use a fiber asset, generally some 

14 number of strands of fiber, for whatever purpose they want 

15 to use it for. 

16 Q. In the case of a dark fiber, is it -- strike 

17 that. 

18 Does NextG have any customers where it strictly 

19 provides a dark fiber service? 

20 

21 

A. 

Q. 

22 service in? 

23 

24 

A. 

Q. 

Yes. 

What areas of the country do you provide that 

As an example, Southern California. 

In the case of dark fiber service that NextG 

25 provides, does NextG at any point in time have 
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1 responsibility or control over the signal? 

No. 2 

3 

A. 

Q. Is that a characteristic of dark fiber service 

53 

4 where the dark fiber provider never assumes control over the 

5 signal? 

6 

7 

A. I would say that's true. 

MR. ANDERSON: Let's mark this. 

8 (Deposition Exhibit Number 6 was marked for 

9 identification.) 

10 BY MR. ANDERSON: 

11 Q. I show you what's marked as Exhibit 6 to the 

12 testimony here today, and if you would please tell me if you 

13 recognize that document. 

14 A. Not specifically, but I'm generally familiar with 

15 this. 

16 Q. Do you recognize this as a drawing of possible 

17 NextG service that would be provided? 

18 A. I do. 

19 Q. Do you know if you had any participation in 

20 creating this drawing? 

21 

22 

A. 

Q. 

I don't recall. 

Does the first page of the drawing, does that 

23 depict a typical NextG node? 

24 

25 

A. 

Q. 

Yes, in a particular kind of installation. 

Are you able to identify where the antenna is on 
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1 A. City of Scottsdale, any municipality that wanted 

2 to offer Wi-Fi services and desired connectivity through 

3 fiber, for instance, operating an unlicensed spectrum range. 

4 

5 

6 

Q. 

A. 

Does NextG provide Wi-Fi services? 

MR. THOMPSON: Objection to form. 

No. 

7 BY MR. ANDERSON: 

8 Q. So if NextG doesn't provide Wi-Fi services, how 

9 would a city that's interested in providing Wi-Fi services 

10 utilize NextG's services? 

11 A. The city itself would be the Wi-Fi provider where 

12 they're acting as an ISP itself or in conjunction with 

13 another entity ISP. 

14 NextG would provide the transport service to the 

15 pipeline that would connect the Wi-Fi and allow transmission 

16 of a large quantity of data over fiber, and it's a common 

17 arrangement for NextG in its municipal agreements to offer 

18 that capacity. 

19 Q. 

20 pipe?" 

21 

22 

23 

24 

A. 

Q. 

A. 

Q. 

25 fiber"? 

Have you ever heard of a term called a "dumb 

No. 

Have you ever heard of the term "dark fiber"? 

Yes. 

What is your understanding of the term "dark 
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1 A. Dark fiber means the sale or lease of fiberoptic 

2 strands or capacity without any telecommunication services 

3 associated with that transaction. 

4 Q. In the context that you just used it, what is 

5 your understanding of the term "telecommunications"? 

6 

7 A. 

MR. THOMPSON: objection to form. 

Telecommunications as I just used it essentially 

8 is the transmission for hire by a telecommunications 

9 provider of a signal without change in protocol or form of 

10 that signal to and from the place of the customer's 

11 choosing, and I may not have quoted that precisely, but I'm 

12 attempting to recite essentially the federal definition of 

13 telecommunications. 

14 BY MR. ANDERSON: 

15 Q. Okay. Are you familiar with NextG's services 

16 being provided at Arizona State University? 

17 A. Yes. 

18 Q. Are those services being provided at Arizona 

19 State University substantially the same as those in Pima 

20 County? 

21 

22 

A. 

Q. 

No. 

What's different about the services at Arizona 

23 State than those being provided in Pima County? 

24 A. Well, let me retract that last statement. I 

25 think I need to change it to a yes. 
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1 by the customer. 

2 Q. So at the node the transmission of the signal is 

3 controlled by the customer? 

4 

5 

A . 

Q. 

Correct. 

Is the hand-off process at the same location for 

6 the reverse? 

7 

8 

A. 

Q. 

9 correct? 

10 

11 

A. 

Q. 

Yes. 

So the hand-off would occur at BTS; is that 

Yes. 

So in this instance, if it's a call going to the 

12 hand-held mobile customer of Verizon, there will be a 

13 hand-off from Verizon to NextG at the BTS; is that correct? 

14 

15 A. 

MR. THOMPSON: Object to form. 

The hand-off from Verizon to NextG occurs, yes, 

35 

16 at the BTS, at the demarcation point, but NextG doesn't know 

17 anything about the signal or where it's going. NextG is 

18 transporting the signal without interference in terms of 

19 change or protocol or form. 

20 BY MR. ANDERSON: 

21 Q. When you use the term "transporting," what is 

22 NextG doing to transport that signal? 

23 A. It's carrying the signal from the BTS to the 

24 remote node where the signal is propagated by the customer. 

25 Q. Okay. And the transport from the BTS to the 
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1 remote node, is that different than transmitting the signal 

2 or is that synonymous? 

3 A. It is. 

4 

5 

6 

Q. 

A. 

Q. 

It's synonymous? 

No, it's different. 

What's different between transporting a signal 

7 and transmitting a signal? 

8 A. Transport simply means carrying in our world, 

9 carrying from point A to point B which the customer has 

10 specified. 

11 Transmission would involve control of the signal 

12 itself and the ability to direct, transmit, and receive 

13 where that's going and to whom and under what conditions. 

14 Q. So just for clarification purposes, when you 

15 indicated demarcation point, is that synonymous with a 

16 hand-off between two carriers? 

17 

18 A. 

MR. THOMPSON: Objection to form. 

Yes. 

19 BY MR. ANDERSON: 

20 Q. So when we talked about where the hand-off point 

21 is, that would be the same thing as saying where there's a 

22 demarcation point? 

23 A. Correct. 

24 Q. SO you've identified, if I understand correctly, 

25 that there's a demarcation point at the BTS where the 
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1 BY MR. ANDERSON: 

2 Q. So if NextG is relieved of responsibility to 

3 handle the signal, why does NextG need an antenna for its 

4 service? 

5 A. In order to facilitate the transmission which 

6 occurs at the end of the antenna, not the beginning of the 

7 antenna. 

8 Q. Is NextG acting as an agent on the behalf of a 

9 customer at that point in time? 

10 

11 

A. 

Q. 

Not to my knowledge. 

What is it about NextG's service that is 

12 necessary to facilitate the customer's broadcast of the RF 

13 emission from the antenna? 

14 

15 A. 

MR. THOMPSON: Object to form. 

Could you rephrase that? 

16 BY MR. ANDERSON: 

17 Q. You've indicated that the antenna is integral to 

18 NextG's service; is that correct? 

19 

20 

21 

22 

A. 

23 say yes. 

Uh-huh. 

MR. THOMPSON: That was a yes? 

THE WITNESS: Yes. 

MR. THOMPSON: You went uh-huh. Make sure you 

24 BY MR. ANDERSON: 

25 Q. But you've also indicated that all of the RF 
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1 emissions from the antenna are broadcast by the customer and 

2 not NextGi is that correct? 

3 

4 

A. 

Q. 

Correct. 

What part of NextG's responsibility for handling 

5 the signal requires that antenna? 

6 A. The requirement of the antenna is, as I believe I 

7 said, a prerequisite for the ability of the customer to emit 

8 the signal that we have converted. 

9 Q. Correct. It's for the customer to handle that 

10 signal, right, at the antenna point? 

11 

12 

A. 

Q. 

Correct. 

Leaving aside the customer's handling of the 

13 signal, what is integral to NextG's service about the 

14 antenna? 

15 

16 

MR. THOMPSON: Objection. Asked and answered. 

A. I think I've explained to the best of my ability. 

17 If there's something 

18 BY MR. ANDERSON 

19 Q. Is that something that Mr. Cutrer might be better 

20 able to explain? 

21 A. Probably. 

22 MR. ANDERSON: I don't have any more questions. 

23 

24 

25 

AZ LITIGATION SUPPORT (480)481-0649 



EXHIBIT "10" 



IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

NEXTG NETWORKS OF CALIFORNIA, 
INC., d/b/a NEXTG NETWORKS 
WEST, 

Plaintiff, 

vs. No. CV2010-000832 

CITY OF SCOTTSDALE, 

(ORIGINAL) 

Defendant. 

THE DEPOSITION OF CARL CABICO 

Scottsdale, Arizona 
September 21,2011 

10:36 a.m. 

PREPARED FOR: REPORTED BY: 

Marty Herder, CCR 
SUPERIOR COURT Certified Court Reporter 

CCR No. 50162 

© AZ LITIGATION SUPPORT (480)481-0649 



10 

1 antennas are part of NextG's network? 

2 

3 

MR. THOMPSON: Objection; form. 

THE WITNESS: Yes. 

4 BY MR. ANDERSON: 

5 

6 

7 

Q. 

A. 

Q. 

What's your understanding? 

NextG owns the antennas, and we install antennas. 

The system that you installed at Arizona State 

8 University, do you have any understanding as to how radio 

9 frequency signals are transmitted from that system? 

10 

11 

12 

13 end. 

A. 

Q. 

A. 

I have a basic understanding. 

Okay. What's your basic understanding? 

Our customer's radio equipment is connected on one 

It interfaces to the DAS system. So the customers, 

14 I'll call it a hub location, the customer's radio equipment 

15 injects a signal into the DAS system, which consists of the 

16 fiberoptic cable that NextG constructs, and that signal is 

17 transported over NextG's fiberoptic cable to the remote end 

18 where that signal is remotely controlled by the customer's 

19 equipment at the hub, and the signal is -- goes out the 

20 antenna, and vice versa, in reverse direction. 

21 Q. What's your understanding of who NextG's customers 

22 are? 

23 A. NextG's customers are any perspective customers 

24 who have a need to use our transport services over our 

25 fiberoptic networks. 
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1 Q. Do you know any specific customers that you've 

2 dealt with? 

3 A. Currently, ASU. We're dealing with AT&T and 

4 Verizon as our initial two customers there. 

5 Q. Do you understand, let's take Verizon for example. 

6 Do you understand Verizon to be a provider of 

7 wireless services on a retail basis? 

8 

9 

A. 

Q. 

From my understanding, yes, Verizon is. 

And do you understand that Verizon would typically 

10 have mobile phone subscribers as its customers? 

11 

12 

A. 

Q. 

Yes. 

Is NextG's equipment designed to receive signals 

13 from Verizon's mobile phone customers? 

14 

15 

MR. THOMPSON: Object to form. 

THE WITNESS: Not our company, because our 

16 equipment is the fiberoptic jumpers and cable. 

17 The equipment that accepts the subscriber service 

18 is owned by, in this case, Verizon. 

19 Q. What, specifically is there a name that's 

20 ascribed to that equipment? 

21 A. It would be the optical equipment at the remote 

22 node end. 

23 And then also the BTS equipment at the hub. 

24 

25 

Q. 

A. 

Is BTS an acronym for something? 

I believe it stands for base transmission system. 
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1 

2 

3 

Q. 

A. 

Q. 

You referred to a remote node; is that correct? 

Yes. 

What equipment, is your understanding, comprises a 

4 remote node? 

5 A. It would be the power supply that could be 

6 electric meter or a fuse that powers the site, a battery 

7 back-up unit, if there is one for that particular site. And 

8 there is the electronics box that converts RF to light 

9 signal, and vice versa. 

10 And there is the fiberoptic cable, the coax cable, 

11 and the antenna. 

12 Q. What is the function of the antenna at the remote 

13 node? 

14 A. The antenna serves as a -- it receives and 

15 transmits the RF signal. 

16 

17 

Q. 

A. 

Okay. 

Or I would just say it receives and transmits --

18 receives a signal. 

19 Q. When you say RF signal, you're referring to a 

20 radio frequency signal; is that correct? 

21 

22 

A. 

Q. 

Yes. 

And what is your understanding of which company 

23 transmits and receives the RF signals to and from the 

24 antenna? 

25 A. It would be the wireless provider, AT&T or 
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1 Verizon. 

2 Q. Do you have an understanding as to who owns that 

3 antenna? 

4 A. Yes. 

5 Q. And what's your understanding as to who owns that 

6 antenna? 

7 A. In the majority of the cases, I believe NextG owns 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the antenna, but there might be some early contracts that I 

don't know specifically who owns the antenna, but in most 

cases NextG owns that antenna. 

Q. Are you familiar with an industry term known as a 

demarcation point? 

MR. THOMPSON: Objection to form. 

THE WITNESS: Yes. 

BY MR. ANDERSON: 

Q. What is your understanding of the industry's use 

of the term demarcation point? 

MR. THOMPSON: Objection to form. 

THE WITNESS: The hand-off of the responsibility 

from one company to the next company. 

BY MR. ANDERSON: 

Q. And is there a demarcation point that you're aware 

of on the typical NextG node? 

MR. THOMPSON: Objection to form. 

THE WITNESS: Yes. 
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5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

35 

system at this point. 

Q. To your knowledge, are the antennas that are part 

of the DAS system, that NextG installed in Pima County, are 

those transmitting and receiving radio frequency signals? 

A. From what I understand, they are transmitting and 

receiving signals. 

Q. Do you have any understanding as to whether or 

not those radio frequency signals that are being transmitted 

and received in Pima County are within the spectrum of radio 

frequency that's required to be licensed by the FCC? 

A. From what I understand, the RF signals are 

licensed to AT&T and they're using licensed frequencies 

through the FCC. 

Q. Do you have any understanding as to whether NextG 

is authorized by AT&T to have its antennas transmit those 

frequencies that are within licensed spectrum? 

MR. THOMPSON: Objection; form. 

18 THE WITNESS: For clarification, NextG isn't 

19 transmitting the signal to the antennas. 

20 BY MR. ANDERSON: 

21 

22 

23 

24 

25 

Q. 

A. 

antennas. 

Okay. 

AT&T is transmitting the signal through the 

BY MR. ANDERSON: 

Q. So is it fair to say, then, that NextG doesn't 
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1 really need an antenna if it's not transmitting any signals 

2 to and from that antenna? 

3 MR. THOMPSON: Objection to form. 

4 THE WITNESS: Well, NextG doesn't need the 

5 antenna, but AT&T needs the antenna to transmit their 

6 signals. 

7 Q. So the antenna is just something NextG is putting 

8 in for the benefit of its customers; is that correct? 

9 

10 

11 

12 

A. 

Q. 

Yes. 

NextG just does fiberoptic transport? 

MR. THOMPSON: Objection to form. 

THE WITNESS: Yes. 

13 BY MR. ANDERSON: 

14 Q. So if NextG -- if a customer said we'll put in our 

15 own antenna, NextG's system would still operate as long as 

16 that antenna was hooked up to NextG's fiberoptic transport? 

17 

18 

MR. THOMPSON: Objection; form. 

THE WITNESS: If the perspective customer put in 

19 their transmission equipment, then they would be 

20 transmitting their signal through our fiberoptic network. 

21 BY MR. ANDERSON: 

22 Q. So, just so I'm clear, the antenna that is 

23 installed as part of the DAS system, that's something that's 

24 strictly for the customers' use, not for NextG's use? 

25 MR. THOMPSON: Object to form. 

© AZ LITIGATION SUPPORT (480)481-0649 



EXHIBIT "11" 



UTIL1546~ 
T-20377A-05-0484 

OPEN MEETING ITEM 
o 

1111I11111111111111!1111I!11111I1!1~ 11111I1I111111111111111 
0000057863 

1 BEFORE THE ARIZONA CORPORATl 

2 

3 IN THE MATTER OF THE APPLICATION ) DOCKET NO. 
OF NEXTG NETWORKS OF CALIFORNIA, ) T-20377A-05-0484 

4 INC. dba NEXTG NETWORKS WEST FOR A ) 
CERTIFICATE OF CONVENIENCE AND ) 

5 NECESSITY FOR TRANSPORT AND BACKHAUL ) 
SERVICES TO OTHER CARRIERS, INCLUDING) 

6 BUT NOT LIMITED TO WIRELESS ) 
TELECOMMUNICATIONS SERVICES PROVIDERS) 

7 AND POTENTIALLY TO WIRELESS ) 
INFORMATION SERVICES PROVIDERS. ) 

8 ) 

9 

10 

11 At: 

12 Date: 

13 Filed: 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

o? ,....) 

oN = :::0 = 
00 0-

Co ;;:.- rn 3::;0 c:: 
0 rrl\J en 

Ph nix, Arizona ..".. rn -=-0 
-10 Ul -

July 27, 2006 03: 
1J <: 

03: z- rn 
15 2006 

_.-j{J) 
lr.-' 0 AUG :;o{J) 

0-
r-~ .t=' 

""- W 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

ARIZONA REPORTING SERVICES, INC. 
Court Reporting 
Suite Three 

2627 North Third Street 
Phoenix, Arizona 85004-1126 

By: MICHELE E. BALMER, RPR 
Certified Court Reporter 
Certificate No. 50489 

24 Prepared for: 

25 ACC ORiGINAL 
ARIZONA REPORTING SERVICE, INC. 
www.az-reporting.com 

(602) 274-9944 
Phoenix, AZ 



T-20377A-05-0484 07-27-2006 

1 MR. THOMPSON: Your Honor, we make Mr. Delsman 

2 available for cross at this time. 

3 ALJ WOLFE: Thank you. 

4 Mr. Layton, do you have questions for this 

5 witness? 

6 MR. LAYTON: Just a couple, Your Honor. Thank 

7 you. 

8 

9 CROSS-EXAMINATION 

10 

11 Q. (BY MR. LAYTON) Good afternoon, Mr. Delsman. 

12 A. Good afternoon. 

13 Q. Could you briefly describe the various services 

14 that the company is requesting to provide? 

15 A. The company is requesting to provide what 

16 essentially, I believe, in Arizona is characterized as 

17 private line service. It is what we call, as a sort of 

18 trademark for marketing to our customers, RF Transport, 

19 which is essentially a service -- a telecommunications 

20 service provided as a carrier's carrier to other 

21 telecommunications carriers. It could be RF Transport 

22 or backhaul, or it might be service offered to an 

23 information service provider. 

24 But most of our business is provision of this 

25 service to the limited universe of CMRS carriers, that 
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